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United States Court of Appeals for the 

District of Columbia 

i 

i 

_ 

I 

a In the District Court of the United States 

For the District of Columbia j 

No. 85904 At Law 1 

• i 

i 

Numeriano del Rosario, Plaintiff, 

vs. j 

Leon Alamo and Nevin Midland Lines, a corporation, 

Defendants. j 

I 

United States of America, 

District of Columbia, ss: 

i 

BE IT REMEMBERED, That in the District Cour^; of the 
United States for the District of Columbia* at the 
City of 'Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

| 

1 Declaration j 

Filed June 18, 1935 I 

I 

In the Supreme Court of the District of Columbia 

Holding a Law Court 

Law No. 85904 j 

j 

Numeriano Del Rosario 916 8th Street, S. E. Washington, 

D. C. Plaintiff j 

vs. j 

Leon Alamo Yard Craft Office Navv Yard Washington, 

D. C. j 

Nevin Midland Lines a corporation, 12th & New York Ave., 
N. W. Washington, D. C. Defendants 

First Count 

i 

The plaintiff, Numeriano Del Rosario, sues the defen¬ 
dants, Leon Alamo, and Nevin Midland Lines, a corpora¬ 
tion, doing business in among other places, the District 


i 

i 
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LEON ALAMO ET AL. VS. NUMERIANO DEL ROSARIO. 


of Columbia, advertised and listed in the telephone direc¬ 
tory of the city of Washington, in said District of Columbia, 
as Nevin Bus Lines, for personal injuries and damages sus¬ 
tained by the plaintiff through the recklessness, careless¬ 
ness and negligence of the defendants, Leon Alamo, and 
Nevin Midland Lines acting through its servant and agent, 
for that heretofore, on, to wit, the 9th day of March, 1935, 
the plaintiff was a passenger in the automobile of the de 
fendant, Leon Alamo who was operating his motor vehicle 
along New York Avenue, Northeast, in the city of Washing¬ 
ton, District of Columbia, in a southwesterly direction on 
said New York Avenue, Northeast, and was attempt- 
2 ing to make a left turn, on a certain point on New 
York Avenue near Fairview Avenue, Northeast, to 
wit, about or between the middle and the southwest curb of 
New York Avenue, and at the same time and place afore¬ 
said, the defendant, Nevin Midland Lines, acting by its ser¬ 
vant and agent as aforesaid was operating a certain motor 
vehicle, to wit, a motor bus, in a northeasterly direction on 
said New York Avenue, Northeast, and was approaching 
the intersection of New York and Fairview Avenues, North¬ 
east ; wherebv it became and was the dutv of the defendant, 
Leon Alamo, and the defendant, Nevin Midland Lines act¬ 
ing by its servant and agent, to operate their respective 
motor vehicles, to wit, an automobile, and a motor bus as 
aforesaid, at the time and place aforesaid and under the 
circumstances and traffic conditions then and there existing 
with due care, prudence and caution to avoid injuring the 
plaintiff; yet notwithstanding and in disregard of their said 
duties and in violation thereof, the defendants recklessly, 
carelessly and negligently operated their respective motor 
vehicles, in that the defendants and each of them carelessly, 
recklessly and negligently operated their respective motor 
vehicles under the circumstances and traffic conditions then 
and there existing, and because of the carelessness, reck¬ 
lessness and negligence of the defendants and each of them 
as aforesaid, the said motor bus of the defendant, Nevin 
Midland Lines, collided with Leon Alamo’s automobile in 
which plaintiff was a lawful passenger, with great force 
and violence and caused the plaintiff to be thrown out from 
the said automobile of the defendant, Leon Alamo, into, 
against and upon the roadway; whereby the plaintiff was 
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seriously and permanently injured and suffered excruciat¬ 
ing pains in and about his legs; suffered icontused 

3 laceration on lateral aspect of right foot with in¬ 
juries to extensor tendons, laceration on posterior 

aspect of the scalp and on the dorsum of right liqnd; suf¬ 
fered dislocation of the right knee with joint tendons in¬ 
jured and the joint space appears slightly wider than nor¬ 
mal; and suffered large abrasion of the shin of tlie entire 
lateral calf of right leg and medial aspect knee; and that he 
sustained and suffered large boggy hematoma about the 
knee and posterior aspect of the thigh. Plaintiff avjers that 
he suffered chip fracture of both tibial spines and tibia dis¬ 
placed laterally so that outer condyle of femur was resting 
on the tibial spines, and suffered irregular oblique fracture 
at the head of the fibula and that Kirchner wire insertion 
in right foot was performed, and twenty pounds weight was 
applied with leg and entirely supported in Thomas Splint 
with Pierson attached. Plaintiff further avers that because 
of the injuries as aforesaid he has been compelled to! under¬ 
go severe surgical and medical treatments in an effort to 
be healed and relieved of his injuries and sufferings afore¬ 
said ; that he has been severely shocked which rendered him 
severely sick and distressed for a long time to come,;to wit, 
hitherto; that he has been and will be permanently incapaci¬ 
tated for a long time to come to perform in the usual and 
efficient manner his former duties as a commissary employee 
in the Navy Department; and that he suffered a resulting 
great loss of emoluments which he would have earned were 
it not for the said injuries; and because of the paiijts and 
sufferings aforesaid, he suffered great loss of sleep, and 
that he was compelled to incur large expenses for board dur¬ 
ing his long confinement in the hospital, and also for care 
and attention at home where he, after his discharge! from 
the hospital, has been and will be confined in bed for 

4 a long time to come; all to the damage of the plaintiff 
in the sum of Twenty-five Thousand Dbllars 

($25,000.00). ' | 

Wherefore plaintiff brings this suit and claims daipages 
of and from the defendants and each of them, in the sijni of 
Twenty-five Thousand Dollars ($25,000.00) besides costs of 
this suit. | 


I 
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LEON ALAMO ET AL. VS. NUMERIANO DEL ROSARIO. 


Second Count 

The plaintiff, Numeriano Del Rosario, sues the defen¬ 
dants, Leon Alamo and Nevin Midland Lines, a corpora¬ 
tion, doing business in among other places, the District of 
Columbia, advertised and listed in the telephone directory 
of the city of Washington, in said District of Columbia, as 
Nevin Bus Lines, for personal injuries and damages sus¬ 
tained by the plaintiff through the recklessness, careless¬ 
ness and negligence of the defendants, Leon Alamo, and 
Nevin Midland Lines, acting through its servant and agent, 
for that heretofore, on, to wit, the 9th day of March, 1935, 
the plaintiff was a passenger in the automobile of the defen¬ 
dant, Leon Alamo who was operating his motor vehicle 
along New York Avenue, Northeast, in the city of Wash¬ 
ington, District of Columbia, in a southwesterly direction 
on said New 'York Avenue, Northeast, and was attempting 
to make a left turn, on a certain point on New York Avenue 
near Fairview Avenue, Northeast, to wit, about or between 
the middle and the southwest curb of New York Avenue, 
and at the same time and place aforesaid, the defendant, 
Nevin Midland Lines, acting by its servant and agent as 
aforesaid was operating a certain motor vehicle, to wit, a 
motor bus, in a northeasterly direction on said New York 
Avenue, Northeast, and was approaching the intersection 
of New York and Fairview Avenues, Northeast; whereby it 

became and was the dutv of the defendant, Leon Alamo, and 

% 

the defendant, Nevin Midland Lines, acting by its 
5 servant and agent, to operate their respective motor 

vehicles, to wit, an automobile, and a motor bus as 
aforesaid, at the time and place aforesaid and under the 
circumstances and traffic conditions then and there existing 
with due care, prudence and caution to avoid injuring the 
plaintiff; yet notwithstanding and in disregard of their 
said duties and in violation thereof, the defendants reck¬ 
lessly, carelessly and negligently operated their respective 
motor vehicles, in that the defendants and each of them 
carelesslv, recklesslv and negligentlv operated their motor 
vehicles without giving timely warning of the approach of 
their respective motor vehicles towards the other, and be¬ 
cause of the recklessness, carelessness and negligence of 
the said defendants and each of them in the operation of 
their said motor vehicles as aforesaid, under the circum- 
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stances and traffic conditions then and there existing, the 
said motor bus of the defendant, Nevin Midland Lines, col¬ 
lided with Leon Alamo’s automobile in which plaintiff was 
a lawful passenger, with great force and violence and caused 
the plaintiff to be thrown out from the said automobile of 
the defendant, Leon Alamo, into, against and upon the road¬ 
way; whereby the plaintiff was seriously and permanently 
injured and suffered excruciating pains in and ajbout his 
legs; suffered contused laceration on lateral aspect of right 
foot with injuries to extensor tendons, lacerajtion on 
posterior aspect of the scalp and on the dorsum iof right 
hand; suffered dislocation of the right knee with joint 
tendons injured and the joint space appears slightly wider 
than normal; and suffered large abrasion of the shin of 
the entire lateral calf of right leg and medial aspebt knee; 
and that he sustained and suffered large boggy hematoma 
about the knee and posterior aspect of the thigh. 
6 Plaintiff avers that he suffered chip fracture of both 
tibial spines and tibia displaced laterally so that 
outer condyle of femur was resting on the tibial spines, 
and suffered irregular oblique fracture at the head of the 
fibula and that Kirchner wire insertion in right foot was 
performed and twenty pounds weight was applied with leg 
and entirely supported in Thomas Splint with Pierson at¬ 
tached. Plaintiff further avers that because of injuries as 
aforesaid he has been compelled to undergo severe surgical 
and medical treatments in an effort to be healed and relieved 
of his injuries and sufferings aforesaid; that he has been 

severelv shocked which rendered him severelv sick and dis- 
* * 

tressed for a long period of time, to wit, hitherto; l^hat he 
has been and will be permanently incapacitated for a long 
time to come to perform in the usual and efficient manner 
his former duties as a commissary employee in the Navy 
Department; and that he suffered a resulting great loss of 
emoluments which he would have earned were it npt for 
the said injuries; and because of the pains and sufferings 
aforesaid, he suffered great loss of sleep, and that he was 
compelled to incur large expenses for board during his long 
confinement in the hospital, and also for care and attention 
at home where he, after his discharge from the hospital, 
has been and will be confined in bed for a long time to come ; 
all to the damage of the plaintiff in the sum of Twenty-five 
Thousand Dollars ($25,000.00). 


i 

i 
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LEON ALAMO ET AL. VS. XUMERIANO DEL ROSARIO. 


WHEREFORE plaintiff brings this suit and claims 
damages of and from the defendants and each of them, in 
the sum of Twenty-five Thousand Dollars ($25,000.00), be¬ 
sides costs of this suit. 


Third Count 

The plaintiff, Xumeriano Del Rosario, sues the defen¬ 
dants, Leon Alamo, and Xevin Midland Lines, a cor- 

7 poration, doing business in among other places, the 
District of Columbia, advertised and listed in the 

telephone directory of the city of Washington in said Dis¬ 
trict of Columbia, as Xevin Bus Lines, for personal in¬ 
juries and damages sustained by the plaintiff through the 
recklessness, carelessness and negligence of the defendants, 
Leon Alamo, and Xevin Midland Lines acting through its 
servant and agent, for that heretofore, on, to wit, the 9th 
day of March, 1935, the plaintiff was a passenger in the 
automobile of the defendant, Leon Alamo who was operat¬ 
ing his motor vehicle along Xew York Avenue, Xortheast, in 
the city of Washington, District of Columbia, in a south- 
westerlv direction on said Xew York Avenue, Xortheast, 
and was attempting to make a left turn, on a certain point 
on Xew York Avenue near Fairview Avenue, Xortheast, 
to wit, about or between the middle and the southwest curb 
of Xew York Avenue, and at the time and place aforesaid, 
the defendant, Xevin Midland Lines, acting by its servant 
and agent as aforesaid was operating a certain motor 
vehicle, to wit, a motor bus, in a northeasterly direction on 
said Xew York Avenue, Xortheast, and was approaching 
the intersection of Xew York and Fairview Avenues, Xorth¬ 
east ; whereby it became and was the duty of the defendant, 
Leon Alamo, and the defendant, Xevin Midland Lines act¬ 
ing by its servant and agent to operate their respective 
motor vehicles, to wit, an automobile, and a motor bus as 
aforesaid, at the time and place aforesaid and under the 
circumstances and traffic conditions then and there exist¬ 
ing with due care, prudence and caution to avoid injuring 
the plaintiff; I yet notwithstanding and in disregard of their 
said duties and in violation thereof, the defendants reck¬ 
lessly, carelessly and negligently operated their re- 

8 spective motor vehicles, in that the defendant Leon 
Alamo carelessly, recklessly and negligently at- 
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tempted to make an untimely left turn on a certain point 
of said New York Avenue, Northeast as aforesaid, and in 
that the defendant, Nevin Midland Lines by its servant and 
agent carelessly, r^klosslyjjrul negligently approached the 

other defendant’s motor vehicle at an^ unsafe spjeed and 
without proper control under the circumstances and traffic 
conditions then and there existing, and because of the care¬ 
lessness, recklessness and negligence of the defendants and 
each of them as aforesaid, the said motor bus of thje defen¬ 
dant, Nevin Midland Lines, collided with Leon Alamo’s 
automobile in which plaintiff was a lawful passenger with 
great force and violence and caused the plaintiff to be 
thrown out from the said automobile of the defendant, Leon 
Alamo, into, against and upon the roadway; wherjeby the 
plaintiff was seriously and permanently injured and suf¬ 
fered excruciating pains in and about his legs; suffered 
contused laceration on lateral aspect of right foot vivith in¬ 
juries to extensor tendons, laceration on posterior! aspect 
of the scalp and on the dorsum of right hand; suffered dis¬ 
location of the right knee with joint tendons injured and the 
joint space appears slightly wider than normal; ahd suf¬ 
fered large abrasion of the shin of the entire lateral calf 
of right leg and medial aspect knee; and that he sustained 
and suffered large boggy hematoma about the knee and 
posterior aspect of the thigh. Plaintiff avers that he suffered 
chip fracture of both tibial spines and tibia displaced later¬ 
ally so that outer condyle of femur was resting on the tibial 
spines, and suffered irregular oblique fracture at the head 
of the fibula and that Kirchner wire insertion in right foot 
was performed, and twenty pounds weight was applied with 
leg and entirely supported in Thomas Splint with 
9 Pierson attached. Plaintiff further avers that be¬ 
cause of injuries as aforesaid he has been compelled 
to undergo severe surgical and medical treatments in an 
effort to be healed and relieved of his injuries and suffer¬ 
ings aforesaid; that he has been severely shocked (which 
rendered him severely sick and distressed for a long period 
of time, to wit, hitherto; that he has been and will be per¬ 
manently incapacitated for a long time to come to perform 
in the usual and efficient manner his former duties as a com¬ 
missary employee in the Navy Department; and that he 
suffered a resulting great loss of emoluments which he 
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would have earned were it not for the said injuries; and 
because of the pains and sufferings aforesaid, he suffered 
great loss of sleep, and that he was compelled to incur large 
expenses for board during his long confinement in the 
hospital, and also for care and attention at home where he, 
after his discharge from the hospital, has been and will 
be confined in bed for a long time to come; all to the damage 
of the plaintiff in the sum of Twenty-Five Thousand Dol¬ 
lars ($25,000.00). 

WHEREFORE plaintiff brings this suit and claims 
damages of and from the defendants and each of them, in 
the sum of Twenty-five Thousand Dollars ($25,000.00), be¬ 
sides costs of this suit. 

Fourth Count 

The plaintiff, Numeriano Del Rosario, sues the defen¬ 
dants, Leon Alamo, and Nevin Midland Lines, a corpora¬ 
tion, doing business in among other places, the District of 
Columbia, advertised and listed in the telephone directory 
of the city of Washington in said District of Columbia, as 
Nevin Bus Lines, for personal injuries and damages 
10 sustained by the plaintiff through the carelessness, 
recklessness and negligence of the defendant, Leon 
Alamo, and Nevin Midland Lines, acting through its servant 
and agent, for that heretofore, on, to wit, the 9th day of 
March, 1935, the plaintiff was a passenger in the automible 
of the defendant, Leon Alamo, who was operating his motor 
vehicle along New York Avenue, Northeast, in the city of 
Washington, District of Columbia, in a southwesterly direc¬ 
tion on said New York Avenue, Northeast, and at the same 
time and place aforesaid, the defendant, Nevin Midland 
Lines, acting by its servant and agent as aforesaid was 
operating a certain motor vehicle, to wit, a motor bus, in a 
northeasterlv direction on said New York Avenue, North- 
east, and was approaching the intersection of New York and 
Fairview Avenues, Northeast; whereby it became and was 
the duty of the defendant, Leon Alamo, and the defendant, 
Nevin Midland Lines, by its servant and agent at the time 
and place aforesaid and under the circumstances and traffic 
conditions then and there existing, to keep proper lookout 
for other approaching motor vehicles, and to give timely 
warning to the other of the approach of their respective 
motor vehicles, and to keep their said motor vehicles under 
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such emergency control so that when the defendants and 
each of them saw or bv the exercise of reasonably care and 
prudence could have seen that if the defendants: and each 
of them were to operate and propel their respective motor 
vehicles in the direction and manner in which thev were 
then and there proceeding, their motor vehicles \^ould col¬ 
lide; yet not withstanding the aforesaid duties qf the de¬ 
fendants and each of them and in violation thereojf, the de¬ 
fendants and each of them acting as aforesaid carelessly, 
recklessly and negligently failed to operate and propel their 
respective motor vehicles in accordance with the 
11 duties imposed upon the said defendants ftnd each 
of them, in that ef^ r p 

lessly, recklessly and nogligentlvjiiy^ ptedJ ^^^crTi'n rrrr-- 
safiTleff turnT'amf'the deferidanff Nevin Midland Lines, by 
its servant and agent operated its said motor bus in a care¬ 
less, reckless and negligent manner and in an excessive rate _ 
of speed, at the time and place aforesaid; and in that both 
defendants carelessly; recklessly and negligently failed to 
give timely warning to each other of the appr oach jof their 
respective motor vehicles; and in that the defendants and 
each of them carelessly, recklessly and negligently failed to 
keep their respective motor vehicles under proper control so 
that they could stop their respective motor vehicles in due' 
time to avoid colliding with each other when said defendants 
and each of them saw or by the exercise of reasonable care, 
prudence and caution could have seen that their motor 
vehicles were in an eminent and impending danger : of col¬ 
lision; and because of the carelessness, recklessness and 
negligence of the defendants and each of them, the said 
motor bus of the defendant, Nevin Midland Lines collided 
with Leon Alamo’s automobile in which plaintiff was a 
lawful passenger, with great force and violence causing the 
plaintiff to be thrown out from the said automobile of the 
defendant, Leon Alamo, into against and upon the; road¬ 
way; whereby the plaintiff was seriously and permanently 
injured and suffered excruciating pains in and about his 
legs; suffered contused laceration on lateral aspect of right 
foot with injuries to extensor tendons, laceration on pos¬ 
terior aspect of the scalp and on the dorsum of right hand; 
suffered dislocation of the right knee joint tendoiiis in¬ 
jured and the joint space appears slightly wider than nor- 
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mal; and suffered large abrasion of the shin of the 

12 entire lateral calf of right leg and medial aspect knee; 

and that he sustained and suffered large boggy hema¬ 
toma about the knee and posterior aspect of the thigh. 
Plaintiff avers that he suffered chip fracture of both tibial 
spines and tibia displaced laterally so that outer condyle 
of femur was resting on the tibial spines, and suffered ir¬ 
regular oblique fracture at the head of the fibula and that 
Kirchner wire insertion in right foot was performed, and 
twenty pounds weight was applied with leg and entirely 
supported in Thomas Splint with Pierson attached. Plain¬ 
tiff further avers that because of injuries as aforesaid, he 
has been compelled to undergo severe surgical and medical 
treatments in an effort to be healed and relieved of his in¬ 
juries and sufferings as aforesaid; that he has been severely 
shocked which rendered him severelv sick and distressed 
for a long period of time, to wit, hitherto; that he has been 
and will be permanently incapacitated for a long time to 
come to perform in the ususal and efficient manner his 
former duties as a commissarv emplovee in the Xavv De- 

* i * » 

partment; and that he suffered a resulting great loss of 
emoluments which he would have earned were it not for the 
said injuries; and because of the pains and sufferings afore¬ 
said, he suffered great loss of sleep, and that he was com¬ 
pelled to incur large expenses for board during his long con¬ 
finement in the hospital, and also for care and attention at 
home where he, after his discharge from the hospital, has 
been and will be confined in bed for a long time to come; all 
to the damage of the plaintiff in the sum of Twenty-five 
Thousand Dollars ($25,000.00). 

WHEREFORE plaintiff brings this suit and claims 
damages of and from the defendants and each of them, 
in the sum of Twenty-five Thousand Dollars ($25,000.00), 
besides costs of this suit. 

13 EUGENIO M. FOXBUEXA 

Attorney for Plaintiff 


Plea of Nevin Midland Lines 
Filed June 28, 1935 

********* 

For a Plea to the Declaration filed herein and each count 
thereof,, the defendant, Nevin Midland Lines, admits that 
its motor bus was being operated at the time, place and in 
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the direction alleged in the Declaration; it has no knowledge 
or information sufficient to form a belief as to whether the 
plaintiff was a passenger in the automobile referred to in 
the Declaration; it admits that Leon Alamo was (operating 
a motor vehicle in the direction alleged in the Declaration, 
J^ut says that immediately before the collision complained of 
the said Leon Alamo suddenly turned his automobile to h is 
left and directly in fr ont of dLdei nla Tit^s^ui ^MTadmits that 
the said CbTHr^AialTlo^negligently operated his ahtomobile 
as alleged in said Declaration; it denies all the Mother al¬ 
legations of said Declaration and specifically the allegations 
as to negligence on the part of its servant and agent in 
charge of said motor bus, and says that the accident com¬ 
plained of was due entirely to the negligence of the said 
Leon Alamo in the respects set forth in the said Declara¬ 
tion. | 

HENRY I. QUINN j 
Attorney for defendant , 

Neviu Midland 1 Lines, 

\ 

_ i 

14 Plea of Leon Alamo j 

Filed October 2, 1935 j 

#*■**#• ••• 

i 

Comes now the defendant, Leon Alamo, by and through 
his attorney, Cornelius H. Doherty, and, for ple^ to the 
Declaration filed herein, and each and every count thereof, 
admits that on the 9th day of March, 1935, he was operat¬ 
ing a motor vehicle along New York Avenue, Northeast, in 
the City of "Washington, District of Columbia, and that his 
automobile was in collision with a bus of the defendant 
Nevin Midland Lines, a corporation, but denies that his said 
automobile was being driven recklessly, carelessly and negli¬ 
gently, and denies the violation of any traffic or motor 
vehicle regulation of the District of Columbia, and denies 
each and everv other material allegation contained in the 

said Declaration, and each and everv count thererif, and 

7 * 7 

denies that the plaintiff was in any way injured or dapaged 
by reason of any negligence of this defendant, Leon Alamo. 

CORNELIUS H. DOHERTY 
Attorney for Defendant, 
Leon Alamo. 


i 
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Memorandum 


FEBRUARY 23, 1937 _ 

r ^ - 

Verdict for plaintiff against defendants for $10,000. 


15 Motion of Leon Alamo for New Trial 

Filed February 25, 1937 

***•## 

Comes now the defendant, Leon Alamo, by and through 
his attorney, Cornelius H. Doherty, and moves the Court 
to set aside the verdict entered herein and to grant a new 
trial, and, for reasons therefor, says: 

1. That the Court erred in the admission and exclusion 
of evidence. 

2. That the Court erred in denving this defendant’s mo- 
tion for a directed verdict at the close of the plaintiff’s tes- 
timonv and at the close of all the testimonv in the case. 

3. That the said verdict is contrarv to law. 

4. That the said verdict is contrary to the weight of the 
evidence. 

5. That the amount of said verdict is excessive. 

6. That the Court erred in denying instruction requested 
by this defendant and in allowing certain instructions on 
behalf of the plaintiff. 

7. And for other reasons apparent upon the face of the 
record or occurring in the proceedings herein. 

CORNELIUS H. DOHERTY 
Attorney for Defendant Leon Alamo. 


16 Motion of Nevin Midland Lines for New Trial 

Filed February 26, 1937 

* • * * * • 

Now comes the defendant, Nevin Midland Lines, and 
moves the Court to set aside the verdict rendered herein, 
and grant a new trial, because: 

1. Said verdict was contrary to the evidence. 

2. Said verdict was contrarv to the law. 

% 

3. Said verdict is excessive. 
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4. The Court erred in admitting evidence over the objec¬ 
tion of the defendant. j 

5. The Court erred in refusing to admit evidence offered 
bv the defendant. 

6. The Court erred in refusing to direct a verdiit for the 
defendant. 

7. The Court erred in charging the jury contrary to the 

law. j 

8. And for other grounds appearing of record and which 
mav be urged at the hearing on this motion. j 

i 

HENRY I. QUINN 

Attorney for Defendant, Nevin Midland Lines 


Remittitur 
Filed April 6, 1937 


* 


Now conies the plaintiff, Numeriano Del Rosario, by his 
attorney of record, in the above-entitled cause, and remits 
Thirty-Five Hundred Dollars ($3500) of the Ten Thou¬ 
sand Dollar ($10,000) verdict heretofore returned in this 
cause, and consents to the entry of judgmejnt for 
17 Sixty-five Hundred Dollars ($6500). 

DORSEY K. OFFUTjT 
Attorney for Plaintiff 


District Court of the United States for the District of 

Columbia I 

Tuesday, April 6, 1937. 

By order of tin Associate Justices, Jennings Bailey, 
Jesse C. Adkins, Joseph W. Cox and James M. Proctor, 
of the District Court of the United States for the District 
of Columbia, these Divisions are opened by proclamation of 
the United States Marshal, pursuant to the rule of Couft. 


* 


# 


* 


* 


Come now the parties hereto by their respective attor¬ 
neys of record, whereupon, the plaintiff through his attor- 
nev files herein a remittitur in the sum of Three Thousand 
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Five Hundred Dollars ($3500.00) and consents that judg¬ 
ment may be entered on the verdict in this cause less said 
remittitur. 

And thereupon, upon consideration of the motions filed 
herein, for a new trial, it is ordered that said motions be, 
and the same are herebv each severally overruled, and 
judgment on the verdict less the remittitur of Three Thou¬ 
sand Five Hundred Dollars ($3500.00) is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Six Thousand Five Hundred 
Dollars ($6500.00), together with costs of suit to be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment the defendants by 
18 their attorneys of record, in open Court, note an ap¬ 
peal to the United States Court of Appeals for the 
District of Columbia; whereupon, an undertaking to act as 
a supersedeas bond is hereby fixed in the sum of Seven 
Thousand Dollars ($7000.00), and a further undertaking 
to act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

BAILEY, * 

Justice. 


Memorandum 

APRIL 19, 1937 

$50 deposited by Leon Alamo in lieu of bond on appeal. 


Assignment of Errors on Behalf of the Defendant Leon 

Alamo 

Filed April 19, 1937 

********* 

The Court Erred: 

1. In refusing to permit counsel for defendant, Leon 
Alamo, to examine plaintiff as to whether he ever author¬ 
ized an action to be filed against this defendant. 

2. In denying the defendant Alamo’s motion for a di¬ 
rected verdict on the ground that it appeared from the 



i 
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plaintiff’s testimony that there was no negligence on the 
part of the defendant Alamo. 

3. In allowing plaintiff’s instruction No. 5. 

4. In denying defendant Alamo’s instruction No. 1. 

5. In other respects apparent of record. 

CORNELIUS H. DOflERTY 
Attorney for Appellant Leon 
Alamo. 

19 A copy of the foregoing assignment of errors ac¬ 
knowledged this 16th day of April, 1937. j 

DORSEY K. OFFUTT 
Attorney for Appellee. 


Memorandum i 

i 

APRIL 26, 1937 j 

i 

$50 deposited by Nevin Midland Lines, a corporation, in 
lieu of bond on appeal. 

* i 

——— ! 

Assignment of rrors on Belialf of the Defendant Nevin 

Midland Lines 

Filed May 20, 1937 i 

# # * # * * * # j # 

I 

The Court erred: 

1. In permitting the plaintiff to testify concerning his 

lameness in walking. j 

2. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of all the evidence in the ca^e. 

3. In granting plaintiff’s instruction Number Five. 

HENRY I. QUINN j 

Attorney for Defe'ndant Nevin 
Midland Lines. 

A copy of th;^/)regoing assignment of errors acknowl¬ 
edged this 20 day of May, A. D., 1937. 

DORSEY K. OFFUTT 
Attorney for Plaintiff J 
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20 District Court of the United States 

for the District of Columbia 

Thursday, July 1, 1937. 

Session resumed pursuant to adjournment. 

Hon. Jennings Bailey, Justice, presiding. 

• #•••*•#• 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants bv their at- 
torneys present to the Court their Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and pray that the same be signed and made of record, nunc 
pro tunc , which is hereby accordingly done. 


Designation of Record on Behalf of the Defendant 

Leon Alamo 

Filed April 19, 1937 

#*#****## 

Now comes Leon Alamo, the appellant^in the above en¬ 
titled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely: 

1. Declaration. 

2. Plea. 

3. Verdict. 

4. Motion for New Trial. 

5. Memo: filing of remittitur. 

(i. Order denying motion for new trial. 

7. Judgment. 

8. Assignment of Errors. 

9. Bill of Exceptions. 

21 10. Copy of this designation. 

CORNELIUS^- DOHERTY 

, Attorney for Appellant Leon 

Alamo. 
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Designation of Record on Behalf of the Defendant 
Nevin Midland Lines, a Corporation 

Filed May 12,1937 j 

****##### 

i 

Now comes the defendant, Nevin Midland Lines, and 
designates the parts of the record that it desires to have 
in the transcript on appeal, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely: 

1. Declaration. 

2. Plea ! 

3. Verdict j 

4. Motion for New Trial 

5. Memo; filing of remittitur. 

6. Order denying motion for new trial. 

7. Judgment 

S. Assignment of Errors 

9. Bill of Exceptions. , 

10. Copy of this designation. 

HENRY I. QUINN j 
Attorney for Defendant Nevin 
Midland Lines, a Cbrp. 


22 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: j 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of wfiich are 
made part of this transcript, in cause No. 85904 jat Law, 
wherein Numeriano Del Rosario is Plaintiff arid Leon 
Alamo and Nevin Midland Lines, a corporation, lare De¬ 
fendants, as the same remains upon the files and of record 
in said Court. | 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th day of July, 1937. ! 

C. E. STEWART, 

(Seal) Clerk. 


i 


i 
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23 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jul 14 1937 Moncure 
Burke, Clerk. 

Endorsed: Submitted, June 16—1937, Jennings Bailey, 
Justice. 

In the District Court of the United States 
for the District of Columbia 

Law No. 85,904 

Numeriano del Rosario, Plaintiff , 

vs. 

Leon Alamo and Xevin Midland Lines, a Corporation, 

Defendants. 

To: 

Eugenio M. Fonbuena, Esquire, 

1030 Earle Building, 

Washington, D. C., 
and 

Dorsey K. Otfutt, Esquire, 

Woodward Building, 

Washington, D. C., 

Attorneys for Plaintiff. 

Please take notice that the within Bill of Exceptions will 
be called to the attention of and submitted to the Court on 
June 16, 1937, at ten o’clock A. M., or as soon thereafter as 
counsel can be heard, for the purpose of having the same 
signed and sealed bv the Court. 

HENRY I. QUINN, 
i 637 Woodward Bldg., 

1 733 15th St., X. W., 

Washington, D. C., 

Attorney for Nevin Midland 
Lines. 

Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 20 day of May, 1937. 

DORSEY K. OFFUTT, 
Attorneys for Plaintiff. 
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24 In the District Court of the United States 

for the District of Columbia 

Law No. 85,904 

j 

Numeriano del Rosario, Plaintiff, 

vs. | 

Leon Alamo and Nevin Midland Lines, a corporation, 

Defendants. 

i 

Bill of Exceptions 


Be it remembered, that at the trial of this ca^e, before 
Mr. Justice Jennings Bailey and a jury, duly empaneled 
and sworn to trv the issues herein, Dorsev K. Offutt and 
Eugenio M. Fonbuena appearing as counsel for I plaintiff, 
and Cornelius H. Doherty appearing as counsel fdr the de¬ 
fendant Leon Alamo, and Henry I. Quinn appearing as 
counsel for the defendant Nevin Midland Lines, a corpora¬ 
tion, which trial began on the 19th day of February, 1937, 
and thereafter was further proceeded with until a verdict 
was returned on the 23rd day of February, 1937, thje follow¬ 
ing proceedings were had: 


Bertis A. Lemon, a member of tlie Metropolitan Police 
Department, called as a witness for the plaintiff, testified, 
in substance, as follows: 

That he was not an eye-witness to the collision but testi¬ 
fied generally as to the point of collision on New York Ave¬ 
nue, approximately at its intersection with Fair view Ave¬ 
nue, and as to the grade of New York Avenue to ajnd from 
Washington at the point where the collision was supposed 
to have taken place. 


Numeriano Del Rosario, called as a witness on his own 
behalf, testified, in substance, as follows: 

That on the day of the accident he was working in An¬ 
napolis, Maryland, as an assistant cook at the Naval Acad¬ 
emy, and that Leon Alamo, one of the defendants, came to 
Annapolis and invited him to go to Washington, and 
25 they left Annapolis around six-thirty or seven o’clock 
in the evening; the plaintiff was riding ini the car 
operated by Leon Alamo and the plaintiff’s wife and son 
were in plaintiff’s car, which was operated by his son, and 
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which was following the car operated by the defendant 
Leon Alamo, and that prior to the time of the parties leav¬ 
ing Annapolis they had agreed to meet at a cut-rate gaso¬ 
line station on New York Avenue, and it was on New York 
Avenue, in front of this station, that the collision took 
place; that Leon Alamo was driving carefully; they had 
been traveling around twenty-five miles an hour, and that 
there were no cars parked on New York Avenue at the 
point of collision, and that there were no cars in sight on 
New York Avenue, with the exception of the bus which 
collided with Leon Alamo’s car, which bus was proceeding 
out of Washington on New York Avenue, and the first time 
plaintiff noticed this bus it was about two and one-half 
blocks away, and at that time plaintiff had not reached the 
gasoline station where they had agreed to stop, and Leon 
Alamo slowed down and came to a stop in the middle of 
New York Avenue, and at that time the bus was about a 
block away and that the bus at that time was running be¬ 
tween fortv-five and fifty miles an hour; that the bus 
sounded no signal of any kind and was traveling about in 
the middle of the highway, and the next thing he knew he 
was in the hospital; that he was taken to Sibley Hospital 
and from there to the Naval Hospital in Washington, and 
he was in the hospital from the 9th day of March, 1935, 
until May 24, 1935, or May 25, 1935, and plaintiff showed 
to the jury the scar on his leg where a needle had been put 
through his leg in connection with the installation of a 
Thomas spline on his leg and that this remained on eighteen 
davs but that a cast was on his leg for over a month, and 
after the cast was removed he was given light treatment 
for about three weeks, and hot water treatments for a pe¬ 
riod of three weeks, and after he got out of bed it was nec- 
essarv that lie use crutches, and had considerable difficulty 
in sleeping because of the severe pain and when he left the 
hospital on May 24, 1935, lie was using a cane and went 
back to Annapolis in June of 1935, where he used to go to 
the Navv Yard to get light treatment, and was unable to 
stand on his leg for anv length of time, and used a cane 
about two months. 

At the time of the injury he had a permanent posi- 
26 tion as a second cook, with salary Thirteen Hundred 
Dollars ($1300.00) a year, and had to stand and lift 
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big pans, and that when he went back to Annapolis his con¬ 
dition was such that he could not work because he could\ 
not stand on his feet or walk around lifting anything heavy, 
and that he had tried and that he could not do ijt, and that 
he experienced difficulty in walking, and then the following ) 
proceedings were had: | 

“Q. Will you tell the members of the jury what that is? 
A. Well, before the accident T walked straight); but now 

I walk lame. i 

i 

Mr. Quinn. Just a minute. I object to that, j 

Mr. Oifutt. This is merely for the purpose of showing 

his incapacity. j 

The Court. I overrule the objection. 

Mr. Quinn. Your Honor will allow me an exception? 

The Court. Yes. j 

Mr. Offutt. All right. Continue on. 

A. (continued) Before the accident I walked straight, 
but now I walk lame. 

Mr. Quinn. Xow, I haven’t heard him testifv labout in- 
capacity. ! 

The Court. It seems to be that this would bear on his in¬ 
capacity. ! 

Mr. Quinn. Of course, they are claiming incapacity, but 
it is incapacity to earn money. He has not testified to any 
incapacity to earn money. j 

Mr. Offutt. I just asked him prior to this, if your Honor 
please, about lifting; and he says that that is what he has 
to do to do his work. 

The Court. I overrule the objection. j 

Mr. Quinn. Will your Honor allow me an exception? 

The Court. Yes. j 

Bv Mr. Offutt: i 

i 

Q. You sav vou walk lame now? A. Yes, sir.” ! 

Thai he was in the Service before as a steward in the 
Xavy, which was a position just like a storekeeper and keep 
expenses and buy food and make the menu ;j that he 
27 was a mess bov at first and then became a fitst-class 
cook and after that he got promoted again \o stew¬ 
ard; that he was in the Xavy Twenty years before he went 
to the Xaval Academy, and that is the only kind pf work 
he had ever done, and that he has never been ablte to go 
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back and do the same kind of work that he did at the Naval 
Academv before the accident, and that he tried lifting but 
that he could not lift anvthing after the accident, and tben 
he got in touch with the paymaster at the Naval Academy 
and advised him that he could not return to work because 
of the condition of his leg, and then when he returned to 
Annapolis that he went to the doctor and explained his 
condition and the doctor stated that the onlv thing he 
needed was light treatment and he got an electric light. 

On cross-examination on behalf of the defendant Leon 
Alamo, plaintiff testified, in substance, as follows: 

That he was a passenger in a car driven by the defendant 
Leon Alamo and that he was traveling on New York Ave¬ 
nue in the direction of Washington approximately twenty- 
five miles an hour, and came to a stop in the middle of New 
York Avenue about opposite the cut-rate gasoline station 
where they were going to obtain gas, and when Mr. Alamo’s 
car came to a stop the bus was about a block away, a block 
nearer Washington than plaintiff was, and indicated on the 
blackboard that Leon Alamo’s car was facing directlv 
across New York Avenue and about in an imaginary middle 
line of New York Avenue, and that there was no traffic at 
this point, and that when he saw the bus it was traveling 
at about fortv-five or fiftv miles an hour, and it was the 
only car on the highway at that time, with the exception of 
Leon Alamo’s car and the car owned by plaintiff, which was 
operated by his son, and in which car plaintiff’s wife was 
a passenger, and that at the time the collision between Leon 
Alamo’s car and the bus took place Leon Alamo’s car was 
stopped, and it had been stopped for some time, and had 
been stopped when the bus was quite a distance away, and 
that the bus was traveling in the center of the road, and 
thereafter the following proceedings were had: 

“Bv Mr. Doherty: 

* * 

Q. Now, did you ever authorize anyone to file suit against 
Mr. Alamo? A. No, sir. 

\ ^ Mr. Offutt. I object. 

The Court. I sustain the objection. That is not 
28 a matter for the jury, that is a matter to be deter¬ 
mined before the suit is brought. 

Mr. Doherty. If your Honor please— 
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The Court. I will not permit that argument. You may- 
take an exception. 

Mr. Doherty. Will you allow me an exception, if your 
Honor please? 

The Court. Yes.” i 

and thereafter at the bench, out of the hearing of the jury, 
the Court asked counsel whether or not he questioned the 
actual authority on the part of the plaintiff to hiring suit, 
and counsel replied in the affirmative, and the Court stated 
that counsel should have pleaded defense of that Jdnd, and 
Jt should have been done by motion previous to trial,, and 
counsel replied that he understood at the time the suit was 
filed that counsel for plaintiff had such authority! but that 
it had appeared in the testimony of the case of Alamo vs. 
Nevin Midland Lines, a corporation, that Numetfiano Del 
Rosario had stated that lie did not authorize his attorney to 
file a suit against Leon Alamo, but the Court was of the 
opinion that this point could not be raised unlesd brought 
out in the pleadings, to which an exception was natriotecl 

l i a <i -i o i , -r 

9 /? 


bv counsel for the defendant Leon Alamo. 

^ On cross-examination by counsel for the defendant Nevin 
Midland Lines, a corporation, the plaintiff testified, in sub¬ 
stance, as follows: 

That lie was in the regular service of the Navy! and re¬ 
signed in 1931, and that he left the hospital in May! of 1935, 
and that it was the September following the timq he left 
the hospital that he resigned, and that he sent hisjresigna- 
tion to the paymaster of the Commissary Department at 
Annapolis, and that he has not gone back to work since that 
time, but that he receives retired pay in the sum qf Sixty- 
Nine Dollars and Ten Cents ($69.10) for his service in the 
Navv. 

* # i 

That as he approached Washington in Leon Alaijio’s car 
the gasoline station was on his left, and that when; he first 
saw the bus that it was about two and a half blocks,! regular 
city blocks, away, and that up to that point Leon Alamo 
had been traveling approximately twenty-five iriiles an 
hour, and he pulled to the center of the road and ga m e to 
a stop, and that the bus at thaOime was about a block 

-awav, traveling at fortv or fiftv miles an hqur, and 

29 never swerved or turned at all, and the front wheels 
of Leon Alamo’s car were on the center of thq road; 
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that ho did not remember whether there was a white line 
but the car was in the middle of the road, and the bus was 
straddling the center of the road as it came toward them, 
and that the bus did not slow up at all and that he awoke 
the next day in the hospital, and as far as he, the plaintiff, 
knew the bus did not slow up at all, and was certain that 
Leon Alamo’s car was at a standstill at the time the car 
was struck. 

Henry Blake, called as a witness for plaintiff, being first 
duly sworn, testified, in substance, as follows: 

That he was employed in the Procurement Division of 
the Treasure and that he was riding in the bus that collided 
with Leon Alamo’s car; that he got on the bus at the ter¬ 
minal at 12th and Xew York Avenue, Northwest, at eight 
o’clock and was going to Laurel, Maryland, and that he had 
driven over the highway at the point of collision a few 
times, and stated that New York Avenue at this point was 
straight and had four lanes, and is just about level and that 
he did not notice any traffic that evening in any particular 
direction; there was some now and then but he did not see 
any cars parked on the curb on either side, and that lie was 
sitting right behind the driver and had a clear view ahead 
and that he saw a pair of headlights about one hundred 
yards down the road but did not pay any particular notice 
to it otherwise than just a car approaching the bus, and 
the next time he noticed the car was when it was directly 
in front of the bus, that is, to the left but in front of the 
bus, about thirty or forty feet on its own side, and that the 
bus was sitting in the center of the road about six feet from 
the center, and that the car suddenly swerved in front of 
,^4he-bus^aiid that the bus driver cut to the right just about 
the same time; that he saw the car and saw it turn at the 
same time and that he ducked down to keep from being hit 
by breaking glass; that the bus was going about twenty-five 
miles an hour at that time; that he was Tiot' observing 
whether or not the driver of the car put out his hand; that 
he did not hear a horn from either the car or the bus, and 
that the bus went about thirty or forty feet after the col¬ 
lision, and indicated on the blackboard where the auto¬ 
mobile was which was in collision with the bus, and said 
that it was about four or five feet from the center line. 
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On cross-examination bv counsel for the defen- 
30 dant Leon Alamo, the witness testified as follows: 

That at the time he saw the automobile coming 
toward him the bus was going at a reasonable rate of speed, 
which he estimated to be about twenty-five mile$ an hour, 
but it might have been a few miles faster or slower, and 
that Leon Alamo’s car was about one hundred yards away 
at the time he first noticed it, but that lie did not see any 
other cars coming toward him, nor did he see any car be- 
hind the car which was supposed to be Leon Alajmo’s, and 
the car which he referred to was on its own right $ide when 
he first noticed it, and about the time of the collision the 
bus driver swerved his car to the right, and he stopped as 
he was going to the right, and he was still turnijng to the 
right as he stopped, and went approximately t^ie length 
of the bus before it stopped. 

On cross-examination for the defendant Nevinj Midland 
Lines, a corporation, the witness testified, in substance, as 
follows: 

That after the collision he didn’t pay any particular no¬ 
tice as to the exact j)lace Leon Alamo’s car was but knew 
it was knocked over on what he thought was its t)wn side 
of the road, and that he believed there was a white line 
down New York Avenue in the center of the road, and that 


the bus was approximately six or seven feet from i the cen¬ 
ter of the road as thev traveled, and as the car which finally 
collided with the bus came toward them it was on! its own 


right side, almost on the center line, about a foot and a 
half off, and to the best of his knowledge the caij was in 
motion when he saw it, and when it turned in front of the 
bus it looked to be about twenty-five or thirty feOt away, 


and then came a little bit further and turned and that it 
was a sharp, sudden turn straight in front of the bus^ancf 
that he did not see-fhe nutomobiionaT'a standstill, although 
it would be hard to sav when it was coming towhrd him 
whether it was at a standstill, but he saw it aftef it got 


broadside and he knew it was moving, and the bu^ driver 
cut the wheelst o thc r'ngITf'as~far asTie could and threw on 


the brakes and kept them on just as soon as he satvv what 
was going to happen and traveled its own length before 


coming to a stop. 

I 
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Mrs. Dorothy Caroline Del Rosario, called as a 

31 witness for the plaintiff, being first duly sworn, testi¬ 
fied, in substance, as follows: 

That the plaintiff, Numeriano Del Rosario, was her hus¬ 
band, and that they were living in Annapolis in March of 
1935, and was present when the collision took place between 
the car in which her husband was a passenger and a bus 
on New York Avenue; that they had left Annapolis, her 
husband riding in the car with Leon Alamo and she was 
riding in her husband’s car, which was operated by her 
son, Michael, and was about five feet in back of Leon 
Alamo’s car when the accident occurred and that the head¬ 
lights were on on Leon Alamo’s car and were on on the car 
in which she was riding, and that she saw the bus when it 

was about two blocks awav from Leon Alamo’s car and 

* 

that Leon Alamo’s car had not reached the filling station at 
that time but was about half a block away, and after Leon 
Alamo’s car had started to turn the bus was about a block 
away and Leon Alamo had stopped, aliou L in - the- - m id dle -of 
the road > at?QTrtroirT ns half of the sid e, over on his right 
side; he was about in the center of the road on his side of 
the road; that the bus was on his right side of the road but 
was in the center and going about forty miles an hour, and 
that the bus did not slacken his speed nor sound a horn, 
nor swerve to the right to avoid striking Leon Alamo’s car 
but just kept on; that there was not any traffic nor were 
there any cars parked on either side of the street, and there 
were no cars between the bus and Leon Alamo’s car, and 
there were no cars in front of Leon Alamo’s car, and the 
bus hit Leon Alamo’s car and swung his car around and 
after the collision it was on his own right side, on the same 
side that she was on, and did not notice how far the bus 
went after the impact, and found her husband under the 
back end of the car with one wheel on his foot, and they 
put her husband in the car and took him to the hospital, 
and that she saw her husband everv day in the Naval Hos- 
pital and that he had a needle through his heel for a couple 
of weeks and then they put his leg in a cast; that he could 
not sleep at all because he could not move, and when he 
would sleep he would move and that would hurt him and 
wake him up; that he had his leg in a cast for about 

32 a month; that her husband complained about his 
knee hurting him, and that he had crutches when he 
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left the hospital and used them for a couple of weeks and 
then started using a cane; that before the accident he could 
walk all right but a fterward he walked with a limp, and 
that he used llm~cane for about a month afte^ he got to” 
Annapolis. j 

On cross-examination by counsel for Leon Alamo, wit¬ 
ness testified, in substance as follows: 

That the car in which she was a passenger waS following 
about five feet behind Leon Alamo’s car, andj that they 
were not going fast, and that prior to leaving, Annapolis 
they had made arrangements to stop at the cutlrate gaso¬ 
line station and that when Leon Alamo’s car caipe to a stop 
the bus was coming down New York Avenue about a block 
away; that she did not know whether there was a white 
line in the center of the roadway and that perhaps Leon 
Alamo’s front wheel was over the center, and j:hat about 
two cars could pass between where Leon Alamo fs car was 
stopped and the curb, and that from the time L<*on Alamo 
stopped his car when the bus was a bl ock away Leon Alam o 

" Huyormoved l iis ~ c irr at a ft:- ' j 

On eross-exaHInafToir by - counsel for Nevih Midland 
Lines, a corporation, witness testified, in substance, as fol¬ 
lows : j 

That she was about half a block away from the filling 
station when she first noticed the bus two blocks away and 
that she was then driving five feet behind Alamo’s car, 
and her car was in motion; that she did not know, how fast 
Alamo was going but he was going slow because Alamo was 
not a fast driver, and that after they stopped sbe noticed 
how fast the bus was traveling, which she estimated at 
forty or forty-five miles an hour and then later saijd she did 
not know whether she had come to a complete stop before 
she saw the bus; that she did not know how slow Alamo was 
going but when he made the turn he was gbing slow, 
33 then he stopped after he made the turn, ^nd when 
he came to a stop he was about opposite the, entrance— 
to the g asoline station, and that the bu s was then abou t a. 
block awa^nand- that the bus ke pt coming at a distance of 
about a block at a speed of about forty miles an hour, and 
did not slow up at all, and as far as witness could see there 
weren’t any brakes applied and that the bus crashed into 
the car, and that at the time of the collision tbje car in 




28 


LE0X ALAMO F.T AT.. VS. XUMF.RIAXO DEL ROSARIO. 


wliich she was a passenger was stopped about five feet be¬ 
hind Alamo’s car. 

Dr. Roy Fulton, called as a witness for the plaintiff, be¬ 
ing first duly sworn, testified, in substance, as follows: 

That he was a graduate of Harvard Medical School and 
has been attached to various hospitals since that time; that 
he is in the United States Naval Service and attached to 
the United States Naval Hospital at Washington since June 
of 1934, and that he specializes in general surgery, and was 
attached to the Naval Hospital in Washington in March of 
1935, and treated the plaintiff, Numeriano Del Rosario, and 
produced the records of the plaintiff from the Naval Hos¬ 
pital, which showed that he was admitted to the hospital 
on the 9th day of March, 1935, with a history of having 
been injured in an automobile accident about two hours 
before and that plaintiff had received emergency treatment 
at Sibley Hospital before his entry to the Naval Hospital 
and that at the time of his admission the clinical findings 
showed a lateral dislocation of the right knee joint, a large 
abrasion and brush burn in the lateral aspect of the right 
leg, a severe dirty contusion of the dorsum, and a small 
laceration of the back of the scalp, and a laceration of the 
back of the right hand, and X-rays were taken which con¬ 
firmed the diagnosis of lateral dislocation of the joint, 
which X-ravs were introduced in evidence and showed a 
fracture of the head of the fibula. There was a frac- 
34 ture of the tibial spines. One X-ray showed the joint 
after traction had been applied, where a steel wire 
pin about twice the diameter oi* the lead of a pencil was 
put through the plaintiff’s heel bone, and the splint, with a 
twenty point weight put on the leg, pulling it down to its 
normal position; that the X-rays showed the joint spaces 
a little wider separated than normal, but that was because 
of the fact that plaintiff had this traction on his leg to pull 
it down to separate it, to give the spines a chance to get 
over in their normal relationship, and then showed an 
X-ray of the 3rd of May, 1935, where the joint relationship 
was perfect and could still see a little evidence of the old 
fracture of the spines but that the position was good and 
the alignment Was excellent, and that was the last X-ray 
that was taken; that plaintiff had sustained a comminuted- 
fracture of the fibula and that a comminuted fracture is one 
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in which, instead of having one single clean break, there 
are several lines of fracture or in continuity with one an¬ 
other, and the treatment that was administered! to correct 
these fractures was that the leg was put up in a Thomas 
splint, which is a long iron splint, a wire inserted through 
the heel bone and an apparatus to put it on tehsion, and 
weights were put on that wire in order to let the knee down 
into a normal position, which it did after about fjorty-eight 
hours; that the insertion of the wire is painless because it 
is done under local anesthesia, and it is a very rpinor pro¬ 
cedure, but there is apt to be considerable pain in the joint 
because of the disruption of the thing at the time of the 
injury, and then the following proceedings >vere had: 
35 “Q. Now, Doctor, you said there was s<|)me sepa¬ 

ration, more than normal separation, of the joints 
after the alignment had become rather good. A. That 
was probably an unfortunate statement. That was with 
the second X-rays, taken very shortly after tlije injury, 
when the weights were still applied to the leg, and 
were due entirely to the mechanical pull of the weights. 

When the weights were relieved—in the terminal pic¬ 
tures that we took I wouldn’t say that there was any sepa¬ 
ration. The alignment was perfect and the position was 
perfect. j 

Q. Now, Doctor Fulton, can you tell us from yohr knowl¬ 
edge of the patient’s condition whether or not that condi¬ 
tion would be a permanent condition, or rather, I will put 
it this way; Can you state whether or not the patiejnt would 
suffer any permanent disability as a result of that injury; 

Mr. Quinn. I object, if your Honor please. Thjat is not 
claimed. 1 

Mr. Offutt. ‘Plaintiff will be permanently incapacitated 
for a long time to come.’ 

Mr. Quinn. There is no claim of any abnormality. 

Mr. Offutt. We claim permanent disability. If it is de¬ 
formed— j 

The Court. I think you can show it. 

Bv Mr. Offutt: ! 

•» I 

I 

Q. Will you answer that, Doctor Fulton? A. It is a 
little difficult for me to answer. I believe that the patient 
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/ will—would be apt to have a weak and probably at times 
V an unstable knee if it was subject to any great stress. 
j However, I did not see this patient from the time of his 
discharge on the 24th dav of Mav, 1935; nor to mv knowl- 
edge has he come under the observation of anvone at our 
hospital. So I cannot honestly say whether he has any per¬ 
manent disabilitv or not. 

Q. As I understand vour testimonv, vou cannot sav 

whether he has it now from vour examination? A. No. 

•> 

Q. Would he be apt to have it with that type of 
36 injury ? 

Mr. Quinn. Then I move to strike out that testi¬ 


monv. 

The Court: Sustained. I will strike out the testimony. 

He has already testified to the condition of the knce. ?7 — 

* * # 


Bv Mr. Offutt. 
* 



Q. Doctor Fulton, if the history of this patient from the 
time you last saw him up until today would have disclosed 
that he cannot stand on his leg without suffering pain as 
he stands for anv length of time, would vou sav that that 
was a result of this injury if there had been no other injury 
intervening between the time vou last saw him and todav? 
Yes. 7 7 


Peter J. Mitchell, called as a witness for the plaintiff, 
being first duly sworn, testified, in substance, as follows: 

That he was on the Kevin’s bus on the 9th of March, 1935, 
in the early evening about eight o’clock, going to Baltimore, 
and that after the bus left the bridge on New York Avenue 
there was a downgrade which continued for quite a ways; 
that he was sitting in the back seat on the right-hand side 
of the bus, and that he could see the operator of the bus and 
could see his shoulders and his head and that he could not 
see his face except in the reflecting mirror over the wind¬ 
shield, and that just preceding the crash the operator of 
the bus appeared to be looking back at the passengers in 
the bus, but that at the moment of the accident it seemed 
to him that the operator had his eye on the road and that 
when the operator looked back at the road just before the 
crash he got a nervous expression on his face, put on his 
brakes and pulled his wheel over and that it appeared to 
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happen quickly, and that his recollection was that the bus 
was traveling at about twenty-five miles an hour, and at 
the time of the collision he was thrown out of his seat on 
the floor, and picked himself up and got out of the bus; 

. that the bus was in the center of the rO ad and the 
37 other caf~lhai they hii war up towards the front of 
the bus, and one of the parties that was ih the other 
car was lying in the road right near the door, and the other 
was apparently right behind the bus, and on crods-examina- 
tion by counsel for defendant Leon Alamo, testified, in sub¬ 
stance, as follows: 

That the operator of the bus had his eye on the road at 
the moment of the collision, and that he recalled him pull¬ 
ing the wheels over to the right; and that he did not think 
it was a sharp cut but just applied the brakes and it seemed 
to him as though he pulled the wheel; that the impact oc¬ 
curred just then, and that he could not tell whether the 
operator succeeded in pulling it to the right or not, and 
that a statement signed by the witness on November 4,1936, 
that the bus seemed to be traveling at a speed of thirty to 
thirty-five miles an hour, was based upon the saifie thought 
that he had when he stated that the bus was going twenty- 
five miles an hour. j 

On cross-examination bv counsel for the Nevin Midland 

* 

Lines, a corporation, the witness testified, in substance, as 
follows: i 

That he did not know exactlv how far awav it \vas from 

v * 

the point of collision that he saw the operator lpok up in 
the mirror but that his best recollection of that! incident 
was that it was just a matter of a second that he took his 
eyes from the mirror and put them back on the road, but 
so far as he could observe the operator’s face in the mirror 
he was looking straight out through the windshield at the 
time of the accident, and had just put his eyes back on the 
road, and he recalled it, at the time the accident occurred, 
and that he noticed the expression on the operatpr’s face 
at the time he was putting on the brakes and turning the 
wheel, at which time plaintiff rested, and counsel for the 
d efen d ant Leon Alamo moved for a d irected verdic t on the 
ground that it was alleged m th'e^Declaration that the de¬ 
fendant Leon Alamo had recklessly and negligently -at- 
fpmpfprl fa mako an untimely left turn a t a certain point 


32 


LEON ALAMO ET AL. VS. NUMERIANO DEL ROSARIO. 


on said New York Avenue, Northeast, and in support of 
that allegation the plaintiff in his own statement stated that 
they were proceeding at approximately twenty-five 
38 miles an hour on New York Avenue in the direction 
of Washington, and that they had come to a stop 
F hen the bus was approximately a block away, and that this 
/testimony was supported by Mrs. Del Rosario, who stated 
l that her car was stopped about five or six feet behind the 
\ car which Leon Alamo was driving and in which Numeriano 
\pel Rosario was a passenger, and the Court stated that it 
was a question for the jury to say whether or not there 
was any negligence on the part of the driver, not by ref¬ 
erence to the plaintiff’s testimony alone but should take 
into consideration the testimony of all the witnesses, which 
said motion was overruled and counsel for the defendant 
'"'^-Xjeon Alamo noted an exception. 

Leon Alamo, called as a witness for himself, testified that 
he was a mess attendant on the U. S. Arkansas; that he 
had been in the Navy for sixteen years, and knew the plain¬ 
tiff for about fifteen years, and on the 9th day of March, 
1935, he went to Annapolis to visit Mr. and Mrs. Del Ro¬ 
sario, and that he left Annapolis about seven o’clock with 
Mr. Del Rosario to go to Washington and that Mr. Del 
Rosario was in the car behind them and that they were 
traveling about twenty miles an hour and that he was go¬ 
ing to stop to get gas in the cut-rate station on New York 
Avenue, and that there was very little traffic on New York 
Avenue that evening, and that he saw the bus coming when 
it was about two city blocks away, and that he slowed down 
and stopped in the middle of the street and waited for the 
bus to pass by, and there was a white line on New York 
Avenue, and he was on his right side of that line at the time 
he came to a stop, at which time the bus was about a city 
block away, and that there were no cars parked on the 
opposite side of New York Avenue, and that New Y T ork 
Avenue at that point is wide enough to pass two cars on 
each side of the center, and that the bus was traveling about 
forty, forty-five or fifty miles an hour, and appeared to be 
about in the middle of the street, and that the bus did not 
turn to the right at all before it struck his car and that he 
did not remember anything after the bus struck his car 
until about twelve days later when he was in the Naval 
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Hospital, and on cross-examination by counsel for tbe 
Nevin Midland Lines, a corporation, stated that he had 
filed a suit against the Nevin Midland Lines, a corporation, 
which was tried in December of 1936, and that Mr. Del 
Rosario testified in that case for him. 

That when defendant first saw the bus ^oming it 
39 was almost coming down the top of the hill, which he 
estimated to be about two city blocks away, and that 
he was traveling at twenty miles an hour, and the bus was 
«:oing fortv or fiftv miles an hour, and when he Came to a 
stop his front wheels were over the center line, just the 
front part where the wheels are, and when he came to a 
stop the bus was still a city block away, and that the bus 
was in the center of the road and it continued on about the 
center of the road up until the time it struck defendant’s 
car, and that the bus was about one foot on defendant’s side 
of the line and that the bus driver did not turn to the right 
or left before he struck defendant’s car. j 

James Herbert Boehman, called as a witness foit the de¬ 
fendant Nevin Midland Lines, a corporation, being first 
duly sworn, testified, in substance, as follows: ! 

That on March 9, 1935, he was on New York AvUnue and 
that when the bus passed him going toward Baltimore, 
he was going in the direction of Washington, and turned 
around to let a fellow out of 69 New York Avenue and then 
followed the bus out and that he was about three blocks 
behind the bus and finally caught up to it at the time of the 
accident, and when the accident happened there werte a few 
passenger cars ahead of him, who were right behind the 
bus and he was behind them, and witness stated !that he 
thought he was approximately half a block back of the bus, 
and that he was following the bus and saw a car going and 
making a turn, which the bus hit, and before the car turned 
it was practically right in the center but it was in jmotion 
_wheuhe saw it, and when it made its turh'it was about eight 
or ten feet from the bus, and that he stopped behind the 
bus ;' that tli<T15us was on its 'right-hand side, about four 
feet from the curb and prior to the accident witness was 
traveling thirty or thirty-five miles an hour, and that he 
was gaining on the bus, and on cross-examination by coun¬ 
sel for the defendant Leon Alamo and the plaintiff, Nu- 
meriano Del Rosario, he testified substantially the same. 
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H. Edward Barth, called as a witness for the defendant 
Nevin Midland Lines, a corporation, testified that he was 
employed by the Pennsylvania Greyhound Line, and that 
in March of 1935, lie was working at a gasoline station on 
New York Avenue, which was across the street from the 
cut-rate gasoline station on New York Avenue, a little bit 
further down New York Avenue, toward Bladens- 
40 burg Road, and that he was standing in front of the 
gas station and that he noticed the passenger car 
just as it was about ready to make the turn and that he no¬ 
ticed the bus approaching at the same time, and that Leon 
Alamo’s car was pretty well out to the center of the street 
at that time and that he did not come to a stop before the 
collision and that he made a sharp left turn into the cut- 
rate gasoline station, and indicated a point about fifteen or 
twentv feet awav where the bus was at that time, and that 
he heard the squeak of the brakes and indicated a point on 
the blackboard where the bus had stopped, and that he 

would sav that the bus was half wav between the curb and 
* * 

the middle of the street, and that there was a white line in 
the center at that time, and that one of the parties had his 
foot between the dual tires on the bus, and that he helped 
to get this man out from under the bus. 

On cross-examination by counsel for the defendant Leon 
Alamo, witness stated that officers came to the scene after 
the accident but that he did not give his name to the officers 
as a witness, and that there was very little traffic on New 
York Avenue at the time of the collision but he would sav 
there were about three or four cars within a block or two 
along New York Avenue: that there was another car follow- 
ing the car that was in collision and that that car turned 
into the gas station where he was, and that one of the gen¬ 
tlemen who were injured was put in this car with the lady 
and taken to the hospital and that his station where he was 
employed was about forty or fifty feet further down toward 
Bladensburg Road than the cut-rate gas station was. 

On cross-examination by counsel for the plaintiff, witness 
testified, in substance, as follows: 

That the witness estimated the speed of the bus at an or¬ 
dinary speed, no more than anybody else would go, but 
that he did not think he was going over thirty-five miles 
but he did not know how fast either of the vehicles were 
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moving, but that after the collision he noticed that there 
was quite a long skid mark but did not know whether it was 
twenty or twenty-five feet, and that the mail’s leg was 
41 not caught under the tire but was caught between the 
tire, the two dual wheels in back; that his foot was 
in between the two tires and thev had to move the bus be- 
cause the wheels were on the coat or overcoat of this per¬ 
son; that he remembered telling counsel for the plaintiff 
that the bus was going about thirtv or thirty-five miles an 
hour but no faster but that he did not estimate the other 
car’s speed, and that he did say further that therq were no 
cars parked on either side of the street at the <£urb, and 
that he did not hear any horn sounded and that jhe heard 
the brakes going on the bus, but he could not say whether 
the bus slackened up or not, but he heard the brakes going 
on so that he knew that would slacken up the speed, and on 
redirect examination by counsel for defendant, Nevin Mid¬ 
land Lines, a corporation, testified that the persori’s shoes 
were caught in the dual tires and that he did not ihean the 
whole leg, merelv the foot was caught between the jtires. 

07 « O 


X 


James T. Church, called as a witness for the defendant 

1 

evin Midland Lines, a corporation, being first duly sworn, 


testified, in substance, as follows: | 

That he was employed by the Nevin Midland Lines in 
March of 1935, and was operating a bus which was in col¬ 
lision with the passenger car on New York Avenue, near 
Fairview Avenue, on March 9, 1935, that he left the ter¬ 
minal about eight o’clock, and was just dropping down 
grade after running over the bridge opposite the round¬ 
house, going along about twenty-five miles an hour,! on his 
right side of the road, and he was almost directly opposite 


the gas station, when the car suddenly turned in front of 
his wheel, making a left Turn into the gas station, aifd that 
bre 7)ut~on Ifis brakes but could not stop soon enough, and 
struck him, and that the bus traveled about a bus length 
after the collision, and that he had never noticed this par¬ 
ticular car but just the traffic coming in the opposite direc¬ 
tion, and that the traffic at the time he noticed it, before the 
turn was made, was on its right side of the street, and that 
the car was only about ten feet away at the time, it seemed 
to him, when the turn was made, and that lie had put on 
the brakes the minute he saw the car in front of him, be- 
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cause he alwavs drove with his left foot on the brake, and 

« * 

that the car with which the bus was in collision never came 
to a stop before the collision took place. 

On cross-examination by counsel for the defendant 
42 Leon Alamo, witness stated that he was now work¬ 
ing for the Quaker City Bus Company of Philadel¬ 
phia andi that he had fourteen passengers in the bus the 
evening of the collision, and that on this particular occa¬ 
sion he might have looked up in the mirror but wasn’t look¬ 
ing at the passengers; that the mirror is for the purpose 
of seeing what is coming behind him, and that he looked in 
the mirror to see if someone may have wanted to get by in 
a hurry, and, although they had plenty of room, it was just 
a precaution on his part and that he did not keep looking 
in the mirror all the way but just took a quick look every 
once in a while ; that he noticed considerable traffic coming 
toward Washington but that there was only one car making 
a turn into the cut-rate gas station, and that the car that 
made the turn had really started to turn before he saw him; 
all that he noticed was the traffic coming in the other direc¬ 
tion and that he did not pay any particular attention to any 
particular car; that he did not think there was a white line 
in the center of the street and that the car must have been 
in the center of the road to make a left turn in front of him, 
and that when he first saw this car, when he made the turn, 
he could not have been more than ten or fifteen feet in front 
of him; that when he first saw him he put the brakes on, 
and that is all he could do, and he tried to turn the wheel 
but he did not turn it very much and continued straight 
ahead, approximately the length of the bus and that he was 
still inside of the white line and the center of the road, and 
was still on his own side of the road when he stopped, and 
srot out, and that when he moved the bus he drove right up 
to the curb and parked at the curb and that the police had 
not come there at the time he moved the bus, and that it is 
a habit of his to have his left foot on the brakes at all times, 
for it saves a few extra seconds in case it is necessary to 
put on the brakes, and that there are four-wheel air brakes 
on the bus, and the only mechanical brake is the emergency 
brake, and that he just used the air brakes at this time. 

On Cross-Examination by counsel for the plaintiff, the 
witness testified that there were fourteen people on 
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43 the bus, and that the bus weighed about sixteen tons 
and that he did not slacken the speed of the hus until 
after he passed Fairview Avenue, or until he saw the pas¬ 
senger car, and that he was traveling about twenty-five 
miles an hour, and that the car was in the act of milking the 
turn when he first saw it, and d enied that he didn’f see the 
car when it started the left turn 15ecause~tie' vyas look¬ 
ing up in the mirror and then stated that he did 
not believe that he was looking in the mirror just 
before the crash took place, :rod--on—redirect' examina¬ 
tion by counsel for Xevin Midland Lines a corpora¬ 
tion, stated that he just looks up in the mirror in case some¬ 
one is coming behind him, and that all he has to jdo is to 
raise his eves, for the mirror is in line with the eved, and on 

... * j 7 

recross examination, witness stated that he did not recall 
any cars following the bus after they left the bridge; that 
there might have been one too far back for him to pee, and 
on recross examination by counsel for the plaintiff wit¬ 
ness stated that the length of the bus was thirtv-ifour or 
thirty-five feet overall, and that he was going twejntv-five 
miles an hour, and that when the* bus is going twenty miles 
an hour they allow twenty-three feet within which to stop, 

so that at twentv-five miles it would be thirtv-two of thirty- 

* « ! » 

three feet. 

No further testimony being offered by any of the parties 
hereto, counsel for the Xevin Midland Lines, a corporation, 

asked for a directed verdict on behalf of the defendant. 

/ 

Xevin Midland Lines, a corporation, which was overruled 
by the Court, and counsel for Leon Alamo submitted an 
instruction for an instructed verdict, which said instruction 
was denied, and to the denial of which an exception was 
duly noted, said instruction being as follows: 

“The jury is instructed as a matter of law that where the 
plaintiff testifies to facts within his knowledge upon which 
his case turns, he must abide bv his statements, and he can- 
not rest upon the evidence of others, and it appearjs from 
the testimony of the plaintiff in this case that he was in a 

position to know the facts surrounding the injury and j 
44 is bound by his statement of fact, and the necessary / 
inferences therefrom are binding upon him, which 
facts and the inferences arising therefrom are opposed to a 
verdict in his favor against the Defendant, Leon Alamo, 
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and you are instructed to return a verdict in favor of the 
Defendant, Leon Alamo.” 

The Court permitted and read to the jury plaintiff’s in¬ 
struction Number Five, over the objection of both counsel 
for the defendant Leon Alamo and Xevin Midland Lines, 
a corporation, on the ground that there was no evidence of 
any permanent injury in the case and that the testimony of 
the Doctor was that he could not testify as to the perma¬ 
nency ot the injury, for he had not seen the men since some 
time in May of 1935, and at that time he had a good union, 
and that the only physician who testified on behalf of plain¬ 
tiff stated that the leg was back in normal position and in 
good alignment and that there was nothing abnormal about 
it, and that the Declaration did not refer to any deformity 
in the plaintiff’s leg, or permanent injury and that the. 
plaintiff had not claimed, nor has he testified to, injury to 
the knee which in any way impaired his work but that he 
had said that;he could not lift certain things, and to the 
overruling of defendants’ objection to plaintiff’s prayer 
number five the defendants, and each of them, duly ex¬ 
cepted, plaintiff’s said prayer number five being as follows: 

“The jury are instructed that if you find for the plaintiff 
your verdict should be in such sum as will fairly compensate 

• ____ M 

the plaintiff for the physical hij urm^which he ha s 
45 sustained together with the physical and mental pain 
and suffering which he suffered and for the injury to 
his nervous system, and shock, directly resulting from his 
injuries, and for his medical expenses and loss of earnings 
as may be shown by the evidence. 

You are further instructd that if you find from the evi¬ 
dence that the plaintiff’s injuries are permanent in nature 
or are likely to continue for some time in the future, then 
your verdict for the plaintiff should also make reasonable 
allowance for and include a fair amount for the future 
disability and pain and suffering which he is likely to have 
and for such expenses which he may incur for medical treat¬ 
ment and for his future loss of earnings as vou mav find/ 
from the evidence.” / 

and the Court generally instructed the jury as follows: 

“Members of the jury, this is a case in which the plain¬ 
tiff claims that he was injured by the negligent act of the 
defendant Alamo and of the driver of the bus belonging 
to the other defendant, the Xevin Midland Lines. 
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The general rule is that where one is injured by the negli¬ 
gent act of another, he is entitled to recover such! sum of 
money as would fairly compensate him for his injury. 

Now, negligence in the sense in which it is used in the law 
means simply this: It is the failure to exercise that degree 
of care which an ordinarily prudent person would Exercise 
under all the circumstances, taking into consideration the 
place, time, and all the surrounding circumstances, j 
So in determining whether the driver of either of these 
two cars was negligent you will consider the whole testi¬ 
mony, the state of the traffic, the manner in which tligv were 
driving, and if either of the defendants, either Mr.| Alamo 
or the driver of the bus, failed to exercise that degree of 
care which an ordinarily prudent person would have exer¬ 
cised at that time and place, then that defendant is liable to 
the plaintiff for the injuries which the plaintiff has suffered. 

Ordinarily where two cars collide on a highway I 
46 think it mav be safelv said that usually one! of the 
parties is negligent, one of the drivers is negligent. 
But in all cases it is incumbent upon the plaintiff to! prove 
by the greater weight or the preponderance of the evidence 
that the defendant or defendants are guilty of the particular 
acts of negligence charged, and that those acts of negligence 
were the proximate cause or causes of the injury, j So in 
this case you will have to determine whether either one or 
both of these drivers was negligent. 

If one is not negligent, then that defendant cannot be 
held liable. If one or both was negligent, and the negli¬ 
gence was the cause of the injury, then your verdict should 
be for the plaintiff against the one or the two that you may 
find to be negligent. As I said, your verdict can be either for 
the plaintiff against both defendants or against one and not 
the other, or in favor of both defendants. 

You cannot, however, undertake, if you find both negli¬ 
gent, to apportion the negligence between them. That is 
to say, you cannot return separate verdicts in different 
amounts. If either was negligent and that negligence con¬ 
tributes to the injury, that defendant is liable even though 
you should find that his negligence was less than the negli¬ 
gence of the other. j 

There is no question in this case of what we call contrib- 
utorv negligence. Ordinarily if a suit is between two! per- 
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sons and you find the defendant negligent, and if the plain¬ 
tiff also was negligent, he cannot recover, that is, the plain¬ 
tiff cannot recover. But in this case the plaintiff was not 
the driver of either of the cars, and he is not chargeable 
with the negligence, if any, of the driver of the car in which 
he was riding. So there is no question here of contributory 
negligence at all. 

lou are the exclusive judges of the facts. You are the 
exclusive judges of the credibility of the witnesses, that is, 
of the weight that vou should give to the testimonv of each 
of the witnesses. And in considering the weight that 
47 you should give to them, you should take into con¬ 
sideration the manner of the witness on the stand, 
his testimony, whether probable or improbable, and how it 
harmonizes with any facts which you find true in this case. 

You should take into consideration anv interest which he 

may have in the result, whether that interest be pecuniary 

or by reason of friendship or employment or association or 

otherwise. All these should be taken into consideration bv 

* 

you. 

And if you should find that any witness is peculiarly with¬ 
in the control of one of the parties, and that that witness 
from the facts proven in the case would have knowledge of 
material facts under the issues before you, and that party 
has failed to produce that witness, then you may infer from 
that that the testimonv of that witness would not have been 
favorable to the party who has thus failed to produce him. 

As I said, you may find either for the plaintiff against 
both defendants or against one or against neither. If you 
find for the plaintiff, then you should fix such sum of money 
as would fairly and reasonably compensate him for the 
physical injuries which he sustained, together with the 
physical and mental pain and suffering which he suffered in 
consequence of it; for nervous injury and shock directly re¬ 
sulting from his injury; and for his medical expenses and 
loss of earnings as may be shown by the evidence. And if 
you find that any of these items are permanent in their 
nature and likelv to continue, then vou should take that into 
consideration in fixing the amount of your verdict.’’ 

And after the jury had retired to the jury room the follow¬ 
ing proceedings were had: 

“The Marshal. The jury wants the picture. 
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Mr. Quinn. I don’t think they should have this. This 
is the picture where the wheel was put back on. j 
Mr. Offutt. That was explained to them at the time. 

Mr. Quinn. I am going to object to this, your Honor. I 
don’t want to consent to their having this in the jury room. 
The Court. It is in evidence. I will let the jury have it. 

Mr. Quinn. Exception.” 

48 and thereafter the jury returned a verdict for the 
plaintiff against the defendants, Leon Algmo and 
the Nevin Midland Lines, a corporation, in the amount of 
Ten Thousand Dollars ($10,000.00). 

The foregoing is the substance of all the testimony taken 
before the jury bearing upon the exceptions herein re¬ 
served on behalf of the defendants. I 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered] so that 
the defendants may have their case reviewed on appeal, the 
defendants, by their attorneys, move the Court to sjgn and 
seal this, their Bill of Exceptions, to have the sanie force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
by the Court; and thereupon the defendants tender this, 
their Bill of Exceptions, and request the Court to sign and 
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seal the same, which is accordingly done, now for then, this 
first day of Julv, 1937. 

JENNINGS BAILEY 
Justice 

The defendant, Leon Alamo, by his Attv, Cornelius H. 
Doherty, with the consent of counsel for the other parties 
hereto, adopts on behalf of Leon Alamo, the within Bill of 
Exceptions. 

Approved: 

DORSEY K. OFFUTT. 

Attorney for Plaintiff. 

HENRY I. QUINN 
bv R. W. GALIHER 
Attorney for defendant , 

Nevin Midland Lines, a corporation 

CORNELIUS H. DOHERTY 
Attorney for defendant t 
Leon Alamo. 

Endorsed on Cover: No. 7006. Leon Alamo et al Ap¬ 
pellants, vs. Numeriano Del Rosario. United States Court 
of Appeals for the District of Columbia Filed Jul 14 1937 
Moncure Burke, Qlerk 
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IN THE 


JUntteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

I 

April Term, 1937. 


No. 7006. 



STATEMENT OF CASE. j 

The appellee, Numeriano Del Rosario, filed ai; Dec¬ 
laration in four counts (R. 1-10) against the appellant 
Leon Alamo and the Nevin Midland Lines, a corpora¬ 
tion, claiming that he had sustained injury by reason 
of their carelessness on the 9th day of March, i 1935, 
while the appellee was a passenger in an automobile 
operated by the appellant Leon Alamo, who was op- 


i 

i 

i 

i 
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erating his automobile along New York Avenue, in the 
direction of i Washington, and that at the same time 
and place the appellant Nevin Midland Lines, a corpo¬ 
ration, was operating its bus on New York Avenue in 
the opposite direction, and that the appellant Leon 
Alamo was attempting to make a left turn on New 
York Avenue, near Fairview Avenue, and that the re¬ 
spective motor vehicles of the appellants were caused 
to collide, whereby the appellee sustained certain in¬ 
juries, and at the trial of the issues joined the appel¬ 
lee, called as a witness for himself, testified that on the 
day of the accident he was working in Annapolis, Mary¬ 
land, as an assistant cook at the Naval Academy, and 
that the appellant Leon Alamo came to Annapolis and 
invited him to go to Washington, and that they left 
Annapolis about six-thirty or seven o’clock in the even¬ 
ing; that the appellee was riding in the car operated 
by Leon Alamo, and that the appellee’s wife and son 
were in the appellee’s car, which was operated by ap¬ 
pellee’s son, and which was following the car operated 
by the appellant Leon Alamo, and that when they 
came to the point on New York Avenue where the colli¬ 
sion took place that there were no cars in sight on New 
York Avenue, with the exception of the bus, which was 
proceeding out of Washington, and that the first time 
appellee noticed the bus it was about two and one-half 
blocks away, and that Leon Alamo slowed down and 
caine to a stop in the middle of New York Avenue, at a 
time when the bus was about a block a wav, and that the 
bus was running between forty-five and fifty miles an 
hour, and that the bus sounded no signal of any kind 
and was traveling about in the middle of the highway, 
and the next thing he knew he was in the hospital, and 
on cross-examination, on behalf of the appellant Leon 
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Alamo, the appellee testified that when Mr. j Alamo’s 
car came to a stop the bus was about a block away, and 
indicated on the blackboard, which w’as placed before 
the jury, that Leon Alamo’s car was facing! directly 
across New York Avenue, and about in an imaginary 
middle line of New York Avenue, and that thei^e was no 
traffic at this point, and that when he saw the bus it 
was traveling at about forty-five or fifty ipiles an 
hour, and it was the only car on the highway at that 
time, with the exception of Leon Alamo’s car and the 
car owned by appellee, which was operated by his son, 
and in which car appellee’s wife was a passenger, and 
that at the time the collision between Leon Aht m ° ,s 
car and the bus took place Leon Alamo’s bar w T as 
stopped, and it had been stopped for some tijne, and 
had been stopped when the bus was quite a distance 
away (R. 22), and then the following question was 
asked bv Mr. Doherty: 

“Q. Did you ever authorize anyone to file suit 
against Mr. Alamo? 

A. No, sir.” j 

and counsel for the appellee objected, which objection 
was sustained, and the Court would not permit argu¬ 
ment on the motion, and an exception was noted (R. 
23), the Court then stating that the question as to the 
authority of counsel to file suit against the appellant 
Leon Alamo could not be raised unless brought out in 
the pleadings, it being stated to the Court by counsel 
that the information had just recently been received, 
and to the ruling of the Court counsel for Leon j Alamo 
noted an exception. 

In the examination of the appellee by counsel for the 
appellant Nevin Midland Lines, a corporation, the ap- 
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pellee definitely reiterated his former testimony that 
the appellant’s car was at a standstill at the time the 
car was struck and was at a standstill when the bus 


was a block away (R. 23-24). 

The appellee called his wife, Mrs. Dorothy Caroline 
Del Rosario,t who stated that she had left Annapolis 
at the same time her husband did, and that her hus¬ 
band was riding in the car with Leon Alamo and that 
she was riding in the appellee’s car, which was oper¬ 
ated by their son, Michael, and that they were about 
five feet in back of Leon Alamo’s car when the accident 
occurred, and that the headlights were on on Leon Ala¬ 


mo’s car, and were on on the car in which she was rid¬ 
ing, and that at the time Leon Alamo’s car started to 
turn the bus was about a block away, and Leon Alamo 
stopped about in the middle of the road over on his 
right side, and that the bus was on his right side of the 
road but was in the center and going about forty miles 
an hour, and that the bus did not slacken his speed, nor 
sound a horn, nor swerve to the right to avoid striking 
Leon Alamo’s car (R. 26), and on cross-examination 
bv counsel for Leon Alamo, Mrs. Del Rosario stated 
that Leon Alamo’s car came to a stop when the bus 
was coming down Xew York Avenue about n block 
away; that she did not know whether there was a white 
line in the center of the roadway, and that perhaps 
Leon Alamo’s front wheel was over the center; that 
about two cars could pass between where Leon Alamo’s 
car was stopped and the curb, and that from the time 
Leon Alamo stopped his car, when the bus was a block 
away, Leon Alamo never moved his car at all, and on 
cross-examination by counsel for Nevin Midland Lines, 
Mrs. Del Rosario stated that she did not know how 
slow Leon Alamo was going but when he made the 
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turn he was going slow, and then he stopped; after he 
made the turn and when he came to a stop he wjas about 
opposite the entrance to the gasoline station,j and the 
bus was then about a block away and that the bus kept 
coming at a distance of about a block at a ^peed of 
about forty miles an hour, and did not slow ulp at all, 
and at the time of the collision the car in which she 
was a passenger was stopped about five feet behind 
Leon Alamo’s car. 

Henry Blake, called as a witness for appellee, testi¬ 
fied that he was a passenger on the bus and wai sitting 
right behind the driver and had a clear view ah^ad, and 
he saw a pair of headlights about one hundred yards 
down the road but did not pay any particular notice 
to it, otherwise than just a car approaching the pus, and 
the next time he noticed the car was when it was! direct- 

i 

ly in front of the bus, that is, to the left but ip front 
of the bus, and that he saw the car and saw it turn at 
the same time, and that he ducked down to keep from 
being hit by breaking glass, and, on cross-examination 
by counsel for Leon Alamo, stated that Leon Allamo’s 
car was about one hundred yards away at the ^ime he 
first noticed it, but that he did not see any other cars 
coming toward him, nor did he see any car behind the 
car which was supposed to be Leon Alamo’s, ajnd the 
car which he referred to was on its own right side 
when he first noticed it, and on cross-examination bv 
counsel for Nevin Midland Lines, he stated that l^he car 
which finallv collided with the bus was on its own right 
side, almost on the center line, about a foot and a half 
off, and to the best of his knowledge the car \^as in 
motion when he saw it, and when it turned in front of 
the bus it looked to be about twenty-five or thirty feet 
away, and then camera little bit further and turned and 
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that it was a sharp, sudden turn, straight in front of 
the bus, and that he did not see the automobile at a 
standstill, although it would be hard to say, when it was 
coming toward him, whether it was at a standstill, but 
he saw it after it got broadside and knew it was mov¬ 
ing (R. 25). 

The appellee called Peter J. Mitchell, a passenger on 
the bus, who stated that just before the collision the 
operator of the bus appeared to be looking in the 
mirror over the windshield, looking back at the pas¬ 
sengers in the bus, but that the operator looked back 
at the road just before the crash, at which time the ap¬ 
pellee rested his case, and counsel for Leon Alamo 
moved for a directed verdict (R. 31), which said mo¬ 
tion was overruled, and counsel for Leon Alamo noted 
an exception. 

Leon Alamo, called as a witness for himself, testified 
that on the 9th day of March, 1935, he went to Annap¬ 
olis to visit Mr. and Mrs. Del Rosario and that he left 
Annapolis about seven o’clock with Mr. Del Rosario, 
and that Mrsi Del Rosario was in the car behind them, 
and that they were traveling about twenty miles an 
hour and that he was going to stop to get gas in the cut- 
rate station on New York Avenue, and that there was 
very little traffic on New York Avenue that evening, 
and that he saw the bus coming when it was about two 
city blocks away, and that he slowed down and stopped 
in the middle of the street and waited for the bus to 
pass by, and there was a white line on New YorkAve- 
nue and he was on his right side of that line at the 
time he came to a stop, at which time the bus was about 
a city block away, and that New York Avenue at that 
point is wide enough to pass two cars on each side of 
the center, and that the bus did not turn to the right at 



all before it struck his car, and that he did not remem- 
ber anything after the bus struck his car until twelve 
days later when he was in the Naval Hospital.l 

The appellant Nevin Midland Lines called James 
Herbert Boehman, H. Edward Barth and Jaimes T. 
Church, whose testimony has no bearing uppn Leon 
Alamo’s assignment of errors, and at the close of all 
the testimony in the case the appellant Leon 1 Alamo 
submitted an instruction for an instructed verdict, 
which said instruction was denied, and to the denial of 
which an exception was duly noted, said instruction 
being as follows (R. 37): 

4 ‘The jury is instructed as a matter of law that 
where the plaintiff testifies to facts witljnn his 
knowledge upon which his case turns, he must 
abide by his statements, and he cannot re^t upon 
the evidence of others, and it appears from the tes¬ 
timony of the plaintiff in this case that he was in a 
position to know the facts surrounding the injury 
and is bound by his statement of fact, and the nec¬ 
essary inferences therefrom are binding upon him, 
which facts and the inferences arising therefrom 
are opposed to a verdict in his favor against the 
defendant, Leon Alamo, and you are instructed to 
return a verdict in favor of the defendant^ Leon 
Alamo. ’’ 

The Court permitted and read to the jury, over the 
appellant Alamo’s objection, to which an exception was 
noted, the following instruction, being appelleei’s in¬ 
struction number five: ! 

| \ 

44 The jury are instructed that if you find for 
the plaintiff your verdict should be in suclj sum 
as will fairly compensate the plaintiff for the phys¬ 
ical injuries which he has sustained together with 
the physical and mental pain and suffering 'Which 
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he suffered and for the injury to his nervous sys¬ 
tem, and shock, directly resulting from his injuries, 
and for his medical expenses and loss of earnings 

as mav be shown bv the evidence. 

•» » 

You are further instructed that if vou find from 

* 

the evidence that the plaintiff’s injuries are per¬ 
manent in nature or are likelv to continue for some 

* 

time in the future, then your verdict for the plain¬ 
tiff should also make reasonable allowance for and 
include a fair amount for the future disability and 
pain and suffering which he is likely to have and 
for such expenses which he may incur for medical 
treatment and for his future loss of earnings as 
you may find from the evidence.” 

The matter was submitted to the jury, who found in 
favor of the appellee for Ten Thousand Dollars 
($10,000.00), and thereafter a remittitur in the sum of 
Thirty-Five Hundred Dollars ($3300.00) was filed, and 
judgment entered in the sum of Sixty-Five Hundred 
Dollars ($6500.00) (R. 13). 

ASSIGNMENT OF ERRORS. 

The Court erred: 

1. In refusing to permit counsel for appellant Leon 
Alamo to examine appellee as to whether he ever au¬ 
thorized an action to be filed against this appellant. 

2. In denying the appellant Alamo’s motion for a 
directed verdict on the ground that it appeared from 
the appellee T s testimony that there was no negligence 
on the part of the appellant Alamo. 

3. In allowing appellee’s instruction Xo. 5. 

4. In denying appellant Alamo’s instruction Xo. 1. 

5. In other respects apparent of record. 
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ARGUMENT. 

The Court Erred in Refusing to Permit Counsel for 
Leon Alamo to Question Appellee as to Whether 
He Had Ever Authorized the Filing of an Action 
Against Alamo. 

It is the contention of the appellant Leon Alamo that 
the record clearly shows, from the testimony of the ap¬ 
pellee and his wife, that he had no intention of pro¬ 
ceeding against the appellant Leon Alamo, | and the 
appellee definitely stated (R. 22) that he dic| not au¬ 
thorize anyone to file a suit against the appellant 
Leon Alamo, and that the appellant was definitely 
prejudiced by the action of the Court in refusing to 
permit counsel for Leon Alamo to further question the 
appellee concerning the authorization for the suit 
against Leon Alamo, the Court being clearly informed 
that counsel for Leon Alamo had no knowledge of the 
lack of auttrortzattoirat the time the pleadings had been 
filed, and that counsel should have been permitted to 
question the appellee thoroughly covering this authori¬ 
zation, and that the Court erred in refusing tq permit 

m # I 

such examination. j 

The Court Erred in Denying Appellant’s Motidn for a 
Directed Verdict on the Ground that it Appeared 
From Appellee’s Testimony that There 'Vy’as No 
Negligence on the Part of the Appellant Leon 
Alamo. j 

The appellee, in his Declaration, alleges that jthe ap¬ 
pellant Leon Alamo was attempting to make a 16ft turn 
at the time of the collision and because of the careless¬ 
ness, recklessness and negligence of Leon Alafno and 
Nevin Midland Lines the collision occurred but the 
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testimony of the appellee, his wife and the appellant 
Leon Alamo definitely put the car of Leon Alamo, in 
which the appellee was a passenger, at about the center 
line of New York Avenue and at a standstill when the 
bus was approximately a block away, and that there 
were no cars parked on either side of New York Avenue 
at that point, and that there was sufficient room for 
two cars to pass on either side of the center line, but 
that, nevertheless, the accident occurred and the appel¬ 
lant Leon Alamo requested the Court (R. 37) to in¬ 
struct the jury that where a party testifies to facts 
within his knowledge upon which his case turns, he 
must abide by his statements and he cannot rest upon 
the evidence of others, and that it appeared from the 
testimony of the appellee that he was in a position to 
know the facts surrounding the injury and that he was 
bound bv his statement of fact and the necessarv infer- 
ences arising therefrom. 

The only testimony supporting appellee’s action 
was the testimony of one of the passengers in the bus, 
who stated that he saw the car about the time it turned 
in front of the bus. His testimony is not definite, 
whereas the testimony of the appellee, himself, is def¬ 
inite and certain and he was in a position to definitely 
state whether or not the car in which he was a passen¬ 
ger was stopped. 

Numerous cases have discussed the theory as to 
whether or not a plaintiff is bound by his own testi¬ 
mony when he testifies actually that he is in a position 
to see and know just what occurs, and the majority 
of these cases have held that the plaintiff is bound by 
his own testimony, even though other witnesses may 
assist him and make out a better case than does his 
own testimony. 
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In Thalhimer Bros . v. Casi, 160 Va., Page 445, the 
Court said: i 


“Conflicts in testimony are usually for the jury 
but this is not always true. When a plaintiff has 
testified to facts within his knowledge, upo;n which 
his case turns, he must abide by his statements. 
He cannot rest upon the evidence of othejrs. He 
cannot ask a jury to believe that his account of the 
transaction is not to be relied upon.” 

I 

In Frazier v. Stout, 165 Va. 68, the Court sajid: 

i 

“Since Mrs. Stout testified to practically every 
detail of the accident, under the well settled doc¬ 
trine laid down bv this Court, she cannot make 
out a more favorable case than her own evidence 
justifies.” I 

And in the Virginia Electric Co. v. Vellines, 162 Va. 
671, the Court said, at Page 679: 

“A plaintiff who has no case upon his own evi¬ 
dence has no case at all. He said that he looked 
and saw no car coming and that none was iii sight 
when he signalled his purpose to turn ii}to 8th 
Street, for he looked and saw none, until it was 
immediately upon him. He, at least, cannpt com¬ 
plain because we accept his statements as true.” 

In Nicolai-Neppach Co. v. Smith , 154 Oregop, 450, 
the Court, at Page 461, said: 


“Where a party’s own evidence disclose^ facts 
or matters destructive of his case, the case ought 
to, and properly may, direct a verdict against 
such party.” 


In Morris v. Boston and Maine Railroad. 85 N. 
Ilamp., 265, the Court said, at Page 269: 

j 

“One of the vital facts in issue between the par¬ 
ties at the trial was whether the automobile was 

I 


i 
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in motion or at rest when struck bv the locomo- 

tive. The plaintiff testified that the car came to 

a stop west of the rail but before the car was in 

clearance of the path of the locomotive, and that 

it remained there during the inquiry of the agent, 

and the answer, and while he looked toward the 

train. All of the other eve-witnesses to the col- 

% 

lision, four in number, testified that the locomo¬ 
tive hit the car while it was moving across the 
tracks. Whether or not the car came to a stop 
was a fact peculiarly within the plaintiff’s knowl¬ 
edge. His statement was either true or delib- 
eratelv false. In either event, he is bound bv it in 
so far as it affects the determination of his rights.” 

In Laffey v. Mullen, 275 Mass. 277, the Court said: 

“Although the credibilitv of the testimonv of 
the plaintiff with regard to what she knew* and 
felt was so affected bv testimonv from other wit- 
nesses that the jurors would be justified in reject¬ 
ing her statements, we think she is bound on this 
issue by what she has asserted under oath. * * * 
It is not open to her to ask that her testimony in 
that respect should be disbelieved because testi¬ 
mony of others tended to show the non-existence 
of facts which as she asserted affected her con¬ 
duct.” 


In Miller v. Stevens, Supreme Court of South Da¬ 
kota, decided July 30, 1934, and reported in 256 North 
Western, Page 152, the Court said that the testimony 
of the respondent and of her witness Johnson cannot 
be reconciled, and further said that it surely can never 
be unfair to a party laboring under no mental infirmity 
to deal with his case from the standpoint of his own 
testimony as a witness, and then said, at Page 155: 

“This matter is dealt with in a comprehensive 
annotation in 50 A. L. R. at page 979, which states 



: 


13 

1 

the rule as follows: 4 An examination of the deci¬ 
sions reveals that when a party testifies to pos¬ 
itive and definite facts which, if true, would de¬ 
feat his right to recover or conclusively show his 
liability, and such statements are not subsequently 
modified or explained by him so as to show that 
he was mistaken although testifying in good faith, 
it has generally been held that he is conclusively 
bound bv his own testimonv, and cannot 1 success- 
fully complain if he is nonsuited or the court di¬ 
rects a verdict against him.’ ” 

I 

A few Courts hold that the plaintiff is entitled to 
the benefit of other witnesses’ testimony, but even the 
liberal Courts hold a party’s testimony conclusive 
when there is neither correction, conflict nor misun¬ 
derstanding and where the facts are peculiarly within 
his own knowledge, as were the facts in the instant 
case, and the only three persons who testified, who 
were actually in a position to see and know the entire 
facts surrounding the collision, including the appellee, 
testified that the appellant’s car was stopped!on his 
right side of the road when the bus was a blocl^ away, 
and which showed conclusively that the appellant Leon 
Alamo was free from any negligence, and it is respect¬ 
fully submitted that the Court should have instructed 
a verdict in favor of the appellant Leon Alamo. 

j 

The Court Erred in Allowing Appellee’s Instruction 

Number Five. 

I 

The Court (R. 38), over the objection of the Appel¬ 
lant Leon Alamo, to which an exception was noted, 
instructed the jury that if they were to find from the 
evidence that the appellee’s injuries were permanent 
in nature that their verdict should also make a rea¬ 
sonable allowance for, and include, a fair amount for 


i 

l 

i 





the future disability, pain and suffering which the ap¬ 
pellee was likely to have, and it is respectfully sub¬ 
mitted that the record fails to show anv evidence cov- 
ering any permanent injury to the appellee. 

Dr. Roy P^ulton (R. 28) was called as a witness for 
the appellee and testified that the appellee was admit¬ 
ted to the Naval Hospital on the 9th day of March, 
1935, and that at the time of his admission the clinical 
findings showed a lateral dislocation of the right knee 
joint, a large abrasion and brush burn in the lateral 
aspect of the right leg, a severe dirty contusion of the 
dorsum, and a small laceration of the back of the 
scalp, and a laceration of the back of the right hand, 
and numerous X-rays were taken and shown in Court, 
including the X-rav taken on the 3rd dav of Mav, 1935, 
which showed the joint relationship to be perfect, and 
could still see a little evidence of the old fracture of 
the spines, but that the position was good and the 
alignment was excellent and Dr. Fulton was then asked 
(R. 29) whether he could state whether or not the con¬ 
dition would be a permanent condition or whether or 
not the patient would suffer any permanent disability 
as a result of that injury and the doctor’s answer was: 
“It is a little difficult for me to answer. 1 believe that 
the patient would be apt to have a weak and probably 
at times an unstable knee if it was subject to any great 
stress. However, I did not see this patient from the 
time of his discharge on the 24th day of May, 1935; 
nor to my knowledge has he come under the observa¬ 
tion of anyone at our hospital. So I cannot honestly say 
whether he has any permanent disability or not. 

Q. As I understand your testimony, you cannot say 
whether he has it now from your examination. 

A. No.” 
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I 
i 
i 

The record, from the testimony of the appellee and 
liis wife, discloses certain discomforts prior to the 
trial but there is no testimony in any place in the rec¬ 
ord which discloses anything upon which the jury 
might logically say that the appellee had sustained a 
permanent injury, but the evidence of the doctof- would 
tend to indicate that the appellee had sustained no 
permanent injury, and it is respectfully submitted that 
the appellant Leon Alamo was prejudiced by reason 
of the action of the Court in allowing and reading to 
the jury appellee’s instruction number five. 

In Deneen v. Street Ry. Co 150 Mich., 235, the 
Court, at Page 241, said: 

“There was no testimony in the case that indi- 

* 

cated a probability that the injury would be per¬ 
manent, though there was testimony that! there 
was a possibility that he might never entirely re¬ 
cover. While no physician so testified, they united 
also in the opinion that there would probably be 
complete recovery in a period of from two rponths 
to two or three years. To leave the jury t}ie op¬ 
portunity of finding that the injury was perma¬ 
nent and basing damages thereon was harmful. 
The evidence did not tend to prove that the pijury 
was permanent, and the instruction mentioned 
should not have been given.” 

i 

In Louisville and N. R . R. Co. v. Eaden y 122 Ky. 818, 
the Court, at Page 824, said: 

“We are, however, of opinion that the! trial 
Court erred in authorizing the jury to find idam¬ 
ages predicated upon the permanent injury of 
appellee’s eyes. A careful reading of the record 
fails to disclose to our satisfaction evidence suffi¬ 
cient to warrant a submission of the question of 
the permanency of appellee’s injury. It is true she 
has chronic sore eyes, but there are no burps or 
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scars on her face, and nothing to show that she 
may not soon be cured, if her eyes are properly 
treated.” 

In the case of Weiner v. St. Louis Public Service Co., 
a decision of the Supreme Court of Missouri, under 
date of October 18, 1935, reported in 87 S. W. (2nd), 
Page 191, iii which case the defendant challenged an 
instruction on the measure of damages, authorizing 
a recovery for permanent injuries, the Court stated 
the rule as to permanent injuries, as follows: 

“To justify a recovery for apprehended future 
consequences, there must be such a degree of prob- 
abilitv of their occurring as amounts to a reason- 
able certainty that they will result from the orig¬ 
inal injury. To say of a thing it is permanent 
means that it will continue regardless of a con- 
tingencv or fortuitous circumstance. * * * Proof 
of a condition which mav cause future trouble is 
not necessarily proof of a permanent injury, the 
former may persist after the trial but not con¬ 
tinue to exist permanently while the latter is a 
physical or mental impairment or disability which 
will last throughout life, and there is a distinc¬ 
tion between damages which may reasonably re¬ 
sult in the future and damages allowable as for a 
permanent injury. * * * To recover damages for 
permanent injury the permanency of the injury 
must be shown with reasonable certainty and while 
absolute certainty is not required mere conjecture 
or likelihood, or even a probability, of such in¬ 
jury will not sustain the allowance of damages 
therefor. ’ 9 

While it is possible that the jury might infer that 
the appellee would have some discomfort in the future 
by reason of his broken leg there was no testimony 
upon which the jury could reasonably say that he had 
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sustained a permanent injury or any testimony to show 
for what period in the future he would likely suffer 
from this injury, and it would be merely conjecture on 
the part of the jury as to the probable length of time 
he would suffer, which would not be sufficient to sustain 
an instruction for permanent injury, and the Appellant 
Leon Alamo has been prejudiced by reason of the 
granting of this instruction. 

i 

CONCLUSION. 

It is the contention of the appellant Leon Alpmo that 
the foregoing assignment of errors and the eases in 
support thereof indicate that there has been Substan¬ 
tial error in the action of the Trial Court and that the 
rights of the appellant Leon Alamo have beep preju¬ 
diced thereby, and it is respectfully submitted tjhat the 
judgment of the District Court of the United! States 
for the District of Columbia be reversed. 

i 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for 

Appellant Leon Atymo. 
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IN THE 

flHntteti States Court of Appeal* 

FOR THE DISTRICT OF COLUMBIA, 

I 

April Term, 1937. 


No. 7006. 


Leon Alamo, and Nevin Midland Lines, a Corpo¬ 
ration, Appellants, ! 

I 

vs. 

I 

Numeriano Del Rosario, Appellee. 


BRIEF OF APPELLANT, NEVIN MIDLAND LINES 


The appellee in his Declaration alleged negligence 
on the part of both appellants, and claimed to have 
received serious injuries as the result of a collision 
brought about by their joint negligence. For the pur¬ 
pose of presenting the point upon which this appellant 
relies it is not necessary to call attention to the alle¬ 
gations and evidence presented except that which bears 
upon the alleged error of the Court in granting appel- 
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lee’s instruction number live. That instruction, which 
was read to the jury, and the general charge of the 
Court, permitted the jury to allow the plaintiff com¬ 
pensation for permanent injuries, when there was 
absolutely no evidence in the case upon which such 
injuries could be predicated. The instruction given to 
the jury, being plaintiff’s prayer number five, stated 
the law to the jury as follows: 

“The jury are instructed that if you find for 
the plaintiff your verdict should be in such sum 
as will fairly compensate the plaintiff for the phys¬ 
ical injuries which he has sustained together with 
the physical and mental pain and suffering which 
he suffered and for the injury to his nervous sys¬ 
tem, and shock, directly resulting from his in¬ 
juries, and for his medical expenses and loss of 
earnings as may be shown by the evidence. 

You are further instructed that if vou find from 
the evidence that the plaintiff’s injuries are per¬ 
manent in nature or are likely to continue for 
some time in the future, then your verdict for the 
plaintiff should also make reasonable allowance 
for and include a fair amount for the future dis¬ 
ability and pain and suffering which he is likely to 
have and for such expenses which he may incur 
for medical treatment and for his future loss of 
earnings as vou mav find from the evidence.” 

•c? +> * 

(R. 38) 

No evidence was adduced to furnish the slightest 
foundation for an allowance for permanent injuries. 
The testimony of the appellee (plaintiff) showed that 
he was taken to Sibley Hospital and the Naval Hos¬ 
pital in Washington, and remained in the Naval Hos¬ 
pital from the 9th day of March to the 24th day of 
May, 1935. A Thomas splint remained on his leg for 
eighteen days and his leg was in a cast for over a 
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month; that after the cast was removed he w$s given 
light treatments and hot water treatments for three 
weeks, and after he got out of bed he used clutches; 
that when he left the hospital he was using a c^ne and 
went back to Annapolis in June, 1935; that h$ had a 
permanent position as a second cook at the Naval 
Academy but that when he went back after he left the 
hospital he could not work because he could not stand 
on his foot or walk around lifting anything heavy; 
that he had never been able to go back and do the same 
kind of work that he did at the Naval Academy jbefore 
the accident. That he tried lifting but that he could 
not lift anything after the accident, and then hej got in 
touch with the paymaster and told him that he) could 
not return to work because of the condition of h|is leg; 
that when he returned to Annapolis he went to the doc¬ 
tor at the Naval Academy and explained his condi¬ 
tion and the doctor stated that the only thing he needed 
was light treatments and he got an electric light. (R. 
20-21-22.) That he left the hospital in May, 1935, and 
in September, 1935, he sent his resignation to the pay¬ 
master of the Commissary Department at Annapolis, 
and that he has not gone back to work since that time, 
but that he receives retired pay in the sum of $69.10 
per month for his services in the Navy. (R. 23.) 

Doctor Roy Fulton, called as a witness for the plain¬ 
tiff, testified that he treated plaintiff at the Naval; Hos¬ 
pital on the 9th day of March, 1935, that his injuries 
showed a lateral dislocation of the right knee joint, 
a large abrasion and brush burn in the lateral ajspect 
of the right leg, a severe dirty contusion of thei dor¬ 
sum, and a small laceration on the back of the scalp, 
and a laceration of the back of the right hand; X-ray 
pictures produced by the doctor and exhibited tjo the 
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jury showed a lateral dislocation of the joint and a 
fracture of the head of the fibula; that there was a 
fracture of the tibial spines; X-rays showed the joint 
spaces a little wider separated than normal, but that 
was because of the fact that plaintiff had this traction 
on his lei*: to pull it down to separate it, and give the 
spines a chance to get over in their normal relation¬ 
ship; that the last X-ray that was taken on May 3rd, 
1935, showed the joint relationship was perfect and 
a little evidence of the old fracture of the spines, but 
that the position was good and the alignment was ex¬ 
cellent. (R. 28.) Doctor Fulton was then asked to tell 
from his knowledge of the patient’s condition whether 
it was permanent, and whether or not the patient 
(meaning plaintiff) would suffer any permanent dis¬ 
ability as a result of that injury. The doctor answered 
as follows: 

44 It is little difficult for me to answer. I believe 
that the patient will—would be apt to have a weak 
and probably at times an unstable knee if it was 
subject to any great stress. 

However, I did not see this patient from the 
time of his discharge on the 24th dav of Mav, 1935; 
nor to my knowledge has he come under the ob¬ 
servation of anyone at our hospital. So I cannot 
honestly say whether he lias any permanent dis¬ 
ability or not. 

* 

Q. As I understand your testimony, you cannot 
sav whether he has it now from vour examination ! 

A. No.” 

Counsel for this appellant then moved to strike out 
the doctor’s testimony in answer to the question about 
permanent injuries, and the Court granted the motion. 
(R, 29-30.) 
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ASSIGNMENT OF ERRORS. 

i 

The Court erred in giving appellee’s instruction 
number five, which permitted the plaintiff to recover 

for permanent injuries or disability. I 

i 

i 

ARGUMENT. j 

An Instruction Should Not Be Given Unless it Has 
Some Support in the Evidence. 

The law is clearly established bv a long line of deci- 
sions in this Court that to justify the giving of |an in¬ 
struction there must be some evidence in the case to 
support it, and that it is reversible error to give pn in¬ 
struction which is without such evidential support. 
Thus in the case of W. B- Moses and Sons v. Lockwood, 
54 Appeals, D. C. 115, 117, this Court said: 

“The Court, at the request of the plaintiff, 
charged the jury that in determining the daipages 
sustained by the plaintiff they might ‘consider the 
rental value of said automobile for said period of 
detention as a measure to ascertain the amoijnt of 
damage sustained by the plaintiff’, and added, in 
substance, that the loss was to be determined by 
that rule. It is familiar law that an instruction 
must have some support in the evidence, else it 
should not be given. * * * The issue before the 
Court related to the rental value of Lockwpod’s 
car, not to that of a different car, and, as we have 
said, there was no testimony showing, or tending 
to show, what the rental value of his car jwas. 
Therefore the instruction should not have been 
given . 99 

To the same effect are: I 

i 

District of Columbia v. Gray, 1 Appeals, B. C. 

500. | 
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Washington Alexandria , Etc. R. R. Co. v. LwA'- 
ens, 42 Appeals, D. C. 442 

Academy v. Phila. B. & W. R. Co ., 36 Appeals, 
D. C. 372. 

Washington R. R. Co. v. Downey , 40 Appeals, 
D. C. 147. 

Sweeney v. Erving , 228 U. S. 233, 242. 

The principle recognized in the above cited cases, 
and numerous others decided by this Court, is applica¬ 
ble to the facts of this case, but was ignored by the 
learned trial Justice when he granted plaintiff’s in¬ 
struction number five. As has been pointed out hereto¬ 
fore in the statement of the case, the record shows that 
there was no evidence whatever to support the claim of 
permanent injuries and an instruction which would al¬ 
low recovery for such injuries. Although there is no 
way of determining to what extent the size of the jury’s 
verdict was influenced by this instruction, there can be 
no doubt that the jury guessed and speculated as to fu¬ 
ture and permanent disability on the part of the plain¬ 
tiff. However, neither Court nor counsel can determine 
the extent that a jury is influenced by a plainly errone¬ 
ous instruction, and the remittitur of Thirty-five Hun- 
dred ($3500.00) Dollars does not cure what must be 
recognized as substantial and reversible error. A jury 
capable of returning a verdict against this appellant, 
in the light of the testimony of the only reliable disin¬ 
terested witness joroduced by the appellee himself, 
would, when encouraged by such an instruction, roam 
far and wide in the field of conjecture and speculation. 

The principle recognized by our Courts, that it is 
error to give an instruction to the jury when there is no 
evidence to support it, has been applied in State cases 
in which the facts were similar to the facts in the in- 
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stant case. Thus in Deneen v. Street Ry. Co., 15p Mich. 

235, 241, the Court said: j 

I 

‘ 4 There was no testimony in the case thpt indi¬ 
cated a probability that the injury would Ije per¬ 
manent, though there was testimony that there was 
a possibility that he might never entirely recover. 
While no physician so testified, they united also in 
the opinion that there would probably be complete 
recovery in a period of from two months to two or 
three years. To leave the jury the opportunity of 
finding that the injury was permanent and basing 
damages thereon was harmful. The evidence did 
not tend to prove that the injury was permanent, 
and the instruction mentioned should not have 
been given.” i 

I 

And in Louisville and N. R. R. Co. v. Eaden, 122 Ky. 

818, the Court, at page 824, said: j 

I 

“We are, however, of opinion that the trial 
Court erred in authorizing the jury to find dam¬ 
ages predicated upon the permanent injury qf ap¬ 
pellee’s eyes. A careful reading of the record 
fails to disclose to our satisfaction evidence suffi¬ 
cient to warrant a submission of the question of 
the permanency of appellee’s injury. It is j true 
she has chronic sore eyes, but there are no burns 
or scars on her face, and nothing to show thajt she 
may not soon be cured, if her eyes are properly 
treated.” 


In the case of Weiner v. St. Louis Public Service Co., 
a decision of the Supreme Court of Missouri, upder 
date of October 18, 1935, reported in 87 S. W. (2nd), 
page 191, in which case the defendant challenged an in¬ 
struction on the measure of damages, authorizing a 
recovery for permanent injuries, the Court stated; the 
rule as to permanent injuries, as follows: 
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4 4 To justify a recovery for apprehended future 
consequences, there must be such a degree of prob¬ 
ability of their occurring as amounts to a reason¬ 
able certainty that they will result from the origi¬ 
nal injury. To say of a thing it is permanent 
means that it will continue regardless of a contin¬ 
gency or fortuitous circumstance. * * * Proof of 
condition which mav cause future trouble is not 
necessarily proof of a permanent injury, the for¬ 
mer may persist after the trial but not continue to 
exist permanently while the latter is a physical or 
mental impairment or disability which will last 
throughout life, and there is a distinction between 
damages which may reasonably result in the fu¬ 
ture and damages allowable as for a permanent 
injury. * * * To recover damages for permanent 
injury the permanency of the injury must be 
shown with reasonable certainty and while abso¬ 
lute certainty is not required mere conjecture or 
likelihood, or even a probability, of such injury 
will not sustain the allowance of damages there¬ 
for.’ ? 


CONCLUSION. 

It is respectfully but earnestly submitted that sub¬ 
stantial error was committed by the trial Court in sub¬ 
mitting the question of permanent injuries to the jury 
by the instruction of which complaint is made herein, 
and that such error was clearly prejudicial to this ap¬ 
pellant. 

Henry I. Quinn, 
i 637 Woodward Building, 

733 15th St., N. W., 

Washington, D. C., 

Attorney for Appellant, 

Nevin Midland Lines , a Corporation. 
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April Term, 1937. 


No. 7006. 


LEON ALAMO, and NEVIN MIDLAND 
LINES, a Corporation, 
Appellants, 

vs. | 

NUMERIANO DEL ROSARIO, j 
Appellee. 


BRIEF OF APPELLEE. 

! 

Statement of Case. 

In view of the serious questions raised by this ap¬ 
peal, and certain inadequacies in the statement of the 
case presented by the briefs filed on behalf of the ap¬ 
pellants, Leon Alamo and Nevin Midland Lilies, the 
appellee presents this more full and complete state¬ 
ment of the case. The appellee, Numeriano Del Ros¬ 
ario, filed a declaration in four counts (R. 1-10) hgainst 
the appellants, Leon Alamo and Nevin Midland Lines, 
a corporation, claiming that he had sustained ipjuries 
by reason of the negligence of the defendants occur- 


i 

i 
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ring on the 9th day of March, 1935. The appellee was 
a passenger in an automobile operated by the appel¬ 
lant, Leon Alamo, who was operating his automobile 
on New York Avenue in the direction of Washington, 
and at the same time and place the appellant Xevin 
Midland Lines, a corporation, was operating its bus 
on New York Avenue in the opposite direction. The 
appellant, Leon Alamo, was attempting to make a left 
turn on New York Avenue, near Fairview Avenue, N. 
E., and the respective motor vehicles of the appellants 
collided by reason of the negligence of each, whereby 
the appellee sustained certain injuries (K. 1-10). 

At the trial, appellee testified that on the day of the 
accident he was working in Annapolis, Md., as an 
assistant cook at the Naval Academy. Leon Alamo, 
one of the appellees, invited him to go to Washing¬ 
ton, and he was riding in the car operated by Alamo. 
Appellee's wife and son followed in a car which was 
operated by appellee’s son. All had agreed to meet 
at a cut-rate gas station at the southeast corner of 
New York and Fairview’ Avenues, N. E. Leon Alamo 
was endeavoring to turn left into the gas station when 
his car was struck by a bus. The first time appellee 
noticed this bus, it was two and a half blocks away, 
and at that time he had not reached the gasoline sta¬ 
tion where they had agreed to stop. Leon Alamo slowed 
down and came to a stop on New York Avenue, and 
at that time the bus was about a block away running 
between 40 and 50 miles an hour. The bus sounded 
no signal and was travelling in about the middle of 
the highway. The next thing he knew, he was in the 
hospital, where he remained from the 9th day of 
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March, 1935, until May 24, 1935. He showed [the jury 
the scar on his leg, where a needle had been put 
through his leg in connection with a splint which re- 

I 

roained on eighteen days. A cast was put on his leg, 
which remained for over a month. He was gi^en light 
treatments for about three weeks, and hot watbr treat¬ 
ments for a period of three weeks. After he got out 
of bed it was necessary that he use crutches. He had 
considerable difficulty in sleeping because of the severe 

j 

pain. When he left the hospital he was using a cane. 
He was unable to stand on his leg for any length of 
time, and used a cane for about two months. At the 
time of his injury he had a position as secodd cook, 
and had to stand and lift big pans. When lie went 
back to Annapolis his condition was such that l^e could 
not work, because he could not stand on his foot or 
walk around lifting anything heavy. He tried, but 
could not do it. He experienced difficulty in walking; 
before the accident he walked straight but now he 
walks lame. He was in the Navy twenty years j before 
he went to the Naval Academy, and that is tde only 
work he has ever done. He has never been ablj? to go 
back and do the same work that he did at the Naval 
Academy before the accident. He tried lifting, but 
he could not lift anything after the accident. ; Then 
he got in touch with the paymaster and advised him 
that he could not work because of the condition of his 
leg (R. 19-22). | 

i 

Upon cross examination by Mr. Doherty on behalf 
of appellant Leon Alamo, the following proceedings 
were had; 
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By Mr. Doherty: 

Q. Did you ever authorize anyone to file suit 
against Mr. Alamo? 

A. No, sir. 

Mr. Offutt: I object. 

The Court: I sustain the objection, that is not 
the matter for the jury, that is a matter to be de¬ 
termined before the suit is brought. 

Mr. Doherty: If your Honor, please. 

The Court: I will not permit that argument, 
you may take an exception. 

Mr. Doherty: Will you allow me an exception, 
if your Honor please? 

The Court: Yes. 

And thereafter at the bench, out of the hearing of 
the jury, the Court asked counsel whether or not he 
questioned the actual authority on the part of the 
plaintiff to bring suit, and counsel replied in the affirm¬ 
ative. The Court stated that the counsel should have 
pleaded defense of that kind, and it should have been 
done by motion previous to trial. Counsel replied that 
lie understood at the time the suit was filed that coun¬ 
sel for plaintiff had such authority, but that it had ap¬ 
peared in the testimony in the case of Alamo v. Nevin 
Midland Lines, a corporation, that Xumeriano Del 
Rosario had stated, that he did not authorize his at¬ 
torney to file suit against Leon Alamo. The Court was 
of the opinion that this point should not be raised un¬ 
less brought out in the pleadings, to which an excep¬ 
tion was noted bv counsel for the defendant, Leon 
Alamo. 

On cross examination by Mr. Quinn on behalf of the 
appellant, Nevin Midland Lines, he testified that Leon 
Alamo pulled to the center of the road and came to a 
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stop. The front wheels of Leon Alamo’s car were on 
the center of the road. He did not remember whether 

i 

there was a white line, but the ear was in tlie middle 
of the road. The bus was straddling the center of the 
road as it came towards them. It did not; slow up 
at all, and he awoke the next day in the hospital (R. 
22-24). | 

Mrs. Dorothy Caroline Del Rosario, a passenger in 
the car immediately behind the one operated by Leon 
Alamo, testified as to the occurrence of the accident 
substantially to the same effect as appellee, Numeriano 
Del Rosario (R. 26, 27). So did appellant, Leoh Alamo 
(R. 32, 33). S 

i 

Henry Blake, called as a witness for the 4PP e d ee > 
testified that he was sitting right behind the driver of 
the bus, and had a clear view ahead. He saw a pair 
of headlights about one hundred yards down tljie road, 
but did not pay particular notice to them otherwise 
than that they were just a car approaching the bus. 
The next time he noticed the car was w’hen it [was di¬ 
rectly in front of the bus, that is, to the left, but in 
front of the bus, about thirty or forty feet on its 
own side. The bus was sitting in the center)of the 
road, about six feet from the center, and the c4r sud- 
denlv swerved in front of the bus. The bus driyer cut 

* I 

to the right just about the same time. He saw the 
car, and saw it turn. At the same time he ducked down 
to keep from being hit by breaking glass (R. 24). To 
the best of his knowledge the car was in motioil when 
he saw it. When it turned in front of the bus, it look- 

i 

ed to be about twenty-five or thirty feet away. It then 
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came a little bit farther, and turned. It was a sharp 
and sudden turn, straight in front of the bus. He 
did not see the automobile at a standstill, although it 
would be hard to say when it was coming towards 
him whether it was at a standstill, but he saw it after 
it got broadside, and he knew it was moving (R. 24, 
25). 

James Herbert Boehman testified that he was driv¬ 
ing a passenger car behind the bus. He saw a car 
going and making a turn which the bus hit. Before 
the car turned, it was practically right in the center 
of the road. It was in motion when he saw it. When 
it made its turn it was about eight or ten feet from 
the bus (R. 33). 

H. Edward Barth testified that he was standing in 
front of the gas station, and that he noticed the pas¬ 
senger car just as it was about ready to make the 
turn. He noticed the bus approaching at the same 
time. Leon Alamo's car was pretty well out to the 
center of the street at that time, and did not come to 
a stop before the collision. It made a sharp left 
turn in the direction of the cut-rate gas station. 
Witness indicated a point about fifteen or twenty 
feet away from where the bus was at that time (R. 34). 

James T. Church testified that lie was employed 
by the Nevin Midland Lines in March 1935, and was 
operating the bus which was in collision with the 
passenger car on New York Avenue near Fairview 
Avenue on March 9, 1935. He was going along about 
t wen tv-five miles an hour on his right side of the 
road almost directly opposite the gas station, when 
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the car suddenly turned in front of his wheels, mak¬ 
ing a left turn in the direction of the gasi station. 
He put his brakes on, but could not stop soon enough, 
and struck the car (R. 35). When the car ijnade its 
turn it could not have been more than ten or fifteen 
feet in front of him (R. 36). 

Dr. Roy Fulton qualified as an expert. He treated 
the plaintiff two hours after the accident. ! At the 
time of his admission, the clinical findings showed 
a dislocation of the right knee joint; a large abrasion 
and brush burn in the lateral aspect of the right leg; 
a severe dirty contusion of the dorsum; a small lacera- 

i 

tion of the back of the scalp; and a laceratiorj of the 
back of the right hand. X-rays were takep which 
confirmed the diagnosis of lateral dislocation of the 
joint. The X-rays were introduced into evidence, and 
showed a fracture of the head of the fibula. There 
was also a fracture of the tibial spines. One, X-ray 
showed the joint after traction had been applied, 
where a steel wire pin about twice the diameter of 
the lead of a pencil, was put through plaintiff ’s heel 
bone, and a Thomas splint, together with a twenty- 
point weight, was put on the leg pulling it down to its 
normal position. An X-ray taken on the 3rd of; May, 
1935, showed the joint relationship perfect but there 
was a little evidence of the old fracture of the Opines, 
but the position was good and the alignment ex¬ 
cellent. The appellee had suffered a comminuted 
fracture of the fibula. A comminuted fracture is one 
in which instead of having one clean break, there are 

several lines of fracture or in continuitv with oiie an- 

* 

other. 


i 

I 

i 
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The following proceedings were had: 

Q. Now, Dr. Fulton, can you tell us from 
your knowledge of the patient’s condition whether 
or not that condition would be a permanent con¬ 
dition, or rather, I would put it this way: Can 
you state whether or not the patient would suf¬ 
fer any permanent disability as a result of that 
injury? 

Mr. Quinn: I object, if your Honor please, 
that is not claimed. 

Mr. Offutt: “Plaintiff will be permanently in¬ 
capacitated for a long time to come.” 

Mr. Quinn: There is no claim of any abnor- 
mality. 

Mr. Offutt: We claim permanent disability. If 
it is deformed.— 

The Court: I think vou can show 7 it. 

By Mr. Offutt: 

Q. Will you answer that, Dr. Fulton? 

A. It is a little difficult for me to answer. I 
believe that the patient will—w’ould be apt to have 
a w’eak and probably at times an unstable knee 
if it was subjected to any great stress. However, 
I did not see this patient from the time of his dis¬ 
charge on the 24th day of May, 1935; nor to my 
knowledge has he come under the observation of 
anyone at our hospital. So I cannot honestly say 
wdiether he has any permanent disability or not. 

Q. As I understand your testimony you can¬ 
not say whether he has it now from your ex¬ 
amination? 

A. No. 

Q. Would he be apt to have it with that type 
of injury ? 

Mr. Quinn: Then I move to strike out that 
testimony. 

The Court: Sustained. I will strike out the 
testimony. He has already testified to the con¬ 
dition of the knee.—* 



By Mr. Offutt: 

Q. Dr. Fulton, if the history of this patient 
from the time you last saw him up until today 
would have disclosed that he cannot stand on his 
leg without suffering pain if he stands for any 
length of time, would you say that tliat was a 
result of this injury, if there were no other in¬ 
jury intervening between the time you last saw 
him and todav? 

A. Yes (R. 28-29-30). 

At the close of all the evidence counsel fjor appel¬ 
lant, Leon Alamo, sought to have the Court instruct 
the jury to return a verdict in favor of thb defend¬ 
ant, Leon Alamo, on the ground that plaintiff, Numer- 
iano Del Rosario, was conclusivelv bound by his own 
testimony which showed no negligence on the part of 
the defendant, Leon Alamo. Counsel for both de¬ 
fendants objected to the submission of the question 
of any permanent injury to the jury. Tile Court, 
however, submitted the question of the liability of 
Leon Alamo to the jury on all the evidence in the 
case, and also submitted to the jury the question of 
whether or not plaintiff had suffered any permanent 
injury as a result of the accident. Counsel for Leon 
Alamo noted an exception to the overruling of his 
contention with reference to the liability of liis client. 
Later, counsel for both defendants noted exception to 
the submission of the question of permanent injury 
to the jury. 
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ARGUMENT. 

Part I. 

The Court did not err in refusing to permit counsel 
for Leon Alamo to question appellee as to whether he 
had ever authorized a filing of action again Alamo. 

The right of counsel and of the Court to inquire as 
to the authority of opposing counsel to represent his 
client in bringing suit has been previously considered 
by this Court and by the Supreme Court of the United 
States. In the case of Pueblo of Santa Rosa v. Fall, 
56 App. D. C. 259, 12 Fed. (2d) 332, reversed by the 
Supreme Court of the United States in Pueblo of 
Santa Rosa v. Fall, 273 U. S. 315, a bill in equity was 
filed. The defendant filed an answer, and on the same 
day filed a motion to dismiss the bill on the ground that 
the attorney who filed it had no authority from his pur¬ 
ported client, the plaintiff. The Court postponed the 
time of the hearing on the motion until the time of 
hearing on Bill and Answer. The Trial Court then 
ruled that, assuming the facts stated in the Bill to 
have been proved, it, nevertheless, found that the at¬ 
torney representing the plaintiff had no authority to 
do so. For this reason the Trial Court found for the 
defendant. On appeal this Court ruled: 

“it was error to hear the motion as a part of the 
hearing on the merits. A motion challenging the 
authority of counsel to appear for a litigant in 
no way affects the merits of the case. This question 
can be raised by a procedure well known to the 
practice, namely, upon a preliminary motion, sup¬ 
ported by affidavits setting forth the facts, and 
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I 

i 


i 

I 

j 

I 

asking for a rule requiring counsel to show cause 
why the objections to his appearance should not 
be sustained. It can not be raised by answer, or 
by a motion to dismiss in equity, since a plea 
goes to the merits of a case, while the proceeding 
challenging the authority of an attorney to appear 
is between different parties, and invokes a pre¬ 
liminary matter collateral to the issue on the 
merits. It in no way affects the right of the party 
whose attorney is challenged, should the) motion 
be sustained, to employ other and proper counsel 
to represent him in the further conduct of his 
case.” 

I 

The court then went further, and held on th6 merits 
that the plaintiff had not proved his case. The judg¬ 
ment of the Trial Court dismissing the bill on the 
merits was, therefore, affirmed. 

i 

Upon certiorari the Supreme Court refuse^ to re¬ 
view the question of whether, as a matter of practice, 
the challenge to the authoritv of counsel was season- 
ably interposed. The Supreme Court merely held 
that pursuant to the Court's right to supervise the 
activities of lawvers, who are officers of thel court, 
the Trial Court had the power at any stage of the 
case to require an attorney to show his authority to 
appear. The Trial Court could, in its discretiorj, post¬ 
pone the hearing on the motion to the time of hearing 
on bill and answer. The Supreme Court thetn sus¬ 
tained the Trial Court's finding that counsel liad no 
authority to appear for plaintiff, but held tlijat the 
dismissal should not have been on the merits, but 
without prejudice to a suit if properly brought. 

It will be noticed that the Supreme Court’s opinion 

merely established the power of a Trial Court to in- 

i 

i 

i 

i 
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quire of attorneys their authority to represent their 
alleged client at any stage of the ease. It does not 
deal with the rules of practice which give opposing 
parties the right to inquire as to such authority. The 
opinion of this Court setting out the practice and the 
rules whereby the defendant may challenge the ap¬ 
pearance of the attorney for the plaintiff is not con¬ 
sidered nor reversed in the opinion of the Supreme 
Court. It is submitted that this ruling remains the 
law of this jurisdiction. 

In the cas6 at bar, the Trial Court did not see fit 
to exercise its extraordinary power (R. 23). In order 
to claim that this was error the appellant must show 
that he has complied with the rules of practice gov¬ 
erning his right to inquire. The record reveals that 
no plea of this character was entered and no motion 
for rule to show cause or other formal proceeding 
was instituted with a view to challenging the authoritv 
of the appellee's attorney. The only excuse for this 
failure is that the counsel for the appellant repre¬ 
sented to the Court that he had not learned that the 
attorneys for the plaintiff lacked this authority until 
the trial of the case of Alamo v. Nevin Midland Lines 
was in progress (R. 23). 

This Court may judicially notice the record of the 
District Court of the United States for the District of 
Columbia, which reveals that the case referred to by 
counsel for appellant, law No. 85655, was tried on the 
10th day of December, 1936. Counsel for appellant of¬ 
fered no excuse for failing to file a Rule to Show Cause 
why the appearance of the attorneys for the plaintiff 




I 







should not be stricken, supported by affidavits, as re¬ 
quired by the practice during the time between the date 
when he discovered the alleged lack of authority and 
the date of the trial of the case at bar. It may be 
noted also, that the challenge occurred at ^ term of 
Court later than the term at which the appearance 
was entered. Ever since the days when Francis Scott 
Key practiced before our bar, Rogers v. Crommelin, 1 
Cranch, C. C. 536 (Circuit Court, District of polumbia, 
1809; Fed. case No. 12009), such a tardy ichallenge 
has not been allowed. i 

i 

i 

i 

Part II. 

i 

i 

The Court did not err in denying appellant, Leon 
Alamo’s motion for a directed verdict on the ground 
that it appeared from appellee’s testimony that there 
was no negligence on the part of the appellant Leon 
Alamo. 

It will be observed that appellant, Leon Alamo, s 3 - 
signs as error the failure of the Trial Coujrt to in¬ 
struct the jury in his favor at the close of all the evi- 
dence in the case, and not the failure of the Trial Court 
to direct the verdict in his favor at the clos^e of the 
appellee’s case. For that reason all of the testimony 
in the case must be considered in connection with his 
motion rather than merely the evidence introduced 
by the appellee. Even though it be conceded that 
the plaintiff, his wife, and the defendant, Leoii Alamo, 
testified to facts which showed no basis of Recovery 
against Leon Alamo, that version of the f^cts was 
disputed bv the other witnesses, whose testimony 
tended to show that the defendant, Leon Alamo, was 
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Part II. j 

i 

The Court did not err in denying appellant, Leon 
Alamo’s motion for a directed verdict on the ground 
that it appeared from appellee’s testimony that there 
was no negligence on the part of the appellant Leon 
Alamo. 

I 

It will be observed that appellant, Leon Alamo, as¬ 
signs as error the failure of the Trial Court to in- 
struct the jury in his favor at the close of all the evi¬ 
dence in the case, and not the failure of the Trial Court 
to direct the verdict in his favor at the clos(j of the 
appellee’s case. For that reason all of the testimony 
in the case must be considered in connection \vith his 

j 

motion rather than merely the evidence introduced 
by the appellee. Even though it be conceded that 
the plaintiff, his wife, and the defendant, Leon j Alamo, 
testified to facts which showed no basis of rbcoverv 

i * 

against Leon Alamo, that version of the facts was 
disputed by the other witnesses, whose testimony 
tended to show that the defendant, Leon Alaipo, was 
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negligent, in that he made an untimely left turn di¬ 
rectly in the path of, and not far distant from, the 
oncoming bus. Witness Henry Blake testified that he 
had a clear vision, and that this is what happened 
(R. 24). James Herbert Bowman, a disinterested 
witness, observed this also (R. 33). H. Edward Barth 
so testified (R. 34). James T. Church, the driver of 
the bus, also testified to this version of the facts 
(R. 35). 

The counsel for appellant, Leon Alamo, cites the 
dicta of four cases, Thalhimer Brothers v. Casci, 
160 Virginia, page 445; Frazier v. Stout, 165 Va. 68; 
Virginia Electric Company v. Vellines , 162 Va. 671, 
page 679; Nicolai-Neppacli Company v. Smith, 154 Ore. 
450, page 461, to the effect that plaintiff cannot rely 
on the testimony of other witnesses to make out a 
more favorable case than he does by his own testimony. 
None of these cases is in point, because a close study 
of all of them has revealed that there was not in any 
of these cases any testimony by the plaintiff, or any 
witnesses, which made out a case showing him 
to have a cause of action against the defendant. 
Under such circumstances it is elementarv that the 
court should direct a verdict for the defendant. In 
the case at bar manv witnesses testified to facts show- 
ing that the accident was caused in part by the neg¬ 
ligence of Leon Alamo. We are here confronted with 
a conflict between the testimony of the plaintiff and 
the testimony of other witnesses. Any language in 
those cases regarding anv conflict of testimonv is 
clearly dicta and, therefore, is not persuasive author- 
itv, because there was no testimonv at all in those 
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cases to show a cause of action. It is too elementary 
to need citation of authorities, that in the ordinary 
case of conflicting testimony the decision lies with 
the jury. Many courts apply this principle to all 
cases, even those where the plaintiff testifies |to facts 
showing he has no cause of action, so long ^s other 
witnesses testify to facts showing that he has cause of 
action. 

i 

| 

Thus, in Mahattan Roofing Company v. Hagcdorn, 
180 N. Y. S. 816 (1920), the plaintiff sued oil a con¬ 
tract and called the defendant as a witness who ad- 

i 

mitted on the stand that the work was done by the 
plaintiff, at his request, for an agreed price, and to 
his satisfaction. Defendant then called expert wit¬ 
nesses who testified that the work was not dope in a 
workmanlike manner, nor according to the contract. 
Plaintiff contended that the defendant was bopnd by 

his own testimony, but the Court ruled: 

* j 

“The admissions of the defendant were made 

in the course of his testimony when produced as 
a witness by the plaintiff. They were not formal 
judicial admissions intended to limit the issues, 
and make unnecessary the production of proof 
by the plaintiff of the matters admitted. These 
admissions in fact constitute testimony produced 
by the plaintiff to prove facts which were denied 
by the defendant, and except for the fact that this 
evidence may have greater weight, because, given 
out of the mouth of the defendant himself, they 
have no different effect than testimony given by 
any other witness. The plaintiff has confused the 
force of informal judicial admissions giyen in 
the form of testimony with the force of formal 
judicial admissions embodied in pleadings or in 
stipulations made in court intended to make proof 
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unnecessary. This distinction is clearly pointed 
out in Chamberlayne’s Modern Law of Evidence, 
volume 2, paragraph 1286.” 

Judgment for the defendant was affirmed. 

So, also, in Wiley v. Rutland R. R. Co., 86 Vermont, 
504 (1913), plaintiff, on leaving the premises of the 
defendant, took a route provided by the company 
which crossed another track. While crossing she was 
hit by a train, which backed into her without sounding 
a warning signal. The Court ruled: 

“It is said that the plaintiff, as a witness, tes¬ 
tified that the only time she looked up the track 
and saw the freight train was when she was some 
distance easterly opposite the stone steps—within 
a few steps of the platform—and consequently 
notwithstanding other evidence introduced by her 
tended to show her looking at the train when she 
was almost opposite the stone steps, her own testi¬ 
mony in this respect, being as to a matter within 
her own knowledge, was in the nature of a judicial 
admission and therefore, as against her in this 
case, of conclusive effect. But this is overlooking 
the distinctive character of judicial admissions 
made by a party, or his attorney, in court, on the 
trial of a cause. Such admissions are formal acts 
done for the purpose of dispensing with the pro¬ 
duction of evidence by the opposing party of some 
fact claimed by the latter to be true, and are of 
conclusive effect, unless relieved against in the 
discretion of the Court * * * (citing cases). * * * 
The statement here claimed by the defendant to be 
conclusive against the plaintiff, constituted part 
of her testimony as a witness on the trial of 
the cause. Considered as a statement against her 
interest, it was not an admission, distinct and 
formal in character, nor was it made for the pur 
pose of dispensing with the formal proof of any 
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fact at the trial. It was not therefore in the 
nature of a judicial admission, having conclusive 
effect in law. It has been held by this Court that 
admissions made by a party in giving testimony 
as a witness on the trial of a cause, are not con¬ 
trolling against him, as a matter of law, when 
shown by the opposing party on a second trial 
of the same cause. LaFlam v. Missisquoi Pulp 
Company, 74 Vermont 125; 52 Atlantic 526. 
Neither are they, being informal, conclusive in 
law on the trial at which the party gites the tes¬ 
timony. Matthews v. Story, 54 Ind. 417; Shepard 
v. St. Louis Transit Co., 189 Mo. 362^ 87 S. W. 
1007; Zander v. Transit Company, 206 Mo. 445, 
103 S. W. 1006; Wigmore on Evidence, section 
2594; Chamberlayne on Evidence, sections 1263, 
1264.” 

Testimony of the parties to the suit shpuld go to 
the jury as evidence tending to prove the facts therein 
stated, but not as facts admitted nor to take the place 

of facts proved. Matthews v. Story, 55 Ind. 4l7 (1876). 

! 

The doctrine contended for by appellant is also 
flatly rejected in Cox v. Jones, 138 Ore. Reports 327; 
5 Pac. 2nd, 102 (1932), where it was held that the 
plaintiff was not bound absolutely by her admissions 
in testimony when these facts where contradicted by 

other witnesses. ! 

I 

There are certain jurisdictions which recognize, in 
a very limited scope, a rule to the effect that under 
certain circumstances a plaintiff is bound by his own 
testimony revealing he has no cause of action, and 
cannot rely on the testimony of other witnesses tend¬ 
ing to show he has a cause of action. No such doc- 




18 


trine has ev6r been recognized by this Court. It is 
submitted that, even according to the rule as it is laid 
down by the courts which follow it, the facts of the 
case at bar do not bring it within that rule, but on the 
other hand such courts allow the jury to consider 
cases analogous to the one at bar under all the evi¬ 
dence in the case. 

The leading case announcing the doctrine, and the 
one most frequently cited in support of it, is a very 
well reasoned opinion citing many authorities and 
explaining in scientific detail in just what sort of 
cases the rule should and should not be applied. That 
is the case of Harlow v. Laclair, 136 At. 128 (N. H. 
1927). This is the case cited as authority for the case 
of Morris v. Boston and Maine R. R., 85 N. H. 265, 
cited by appellant, Leon Alamo. In Harlow v. Laclair , 
plaintiff testified, in his suit on a contract, that a large 
part of the consideration for his advancing money 
was the agreement of the defendant to be his mistress. 
The defendant denied this. The plaintiff cited the 
testimony of the defendant in his effort to have the 
case submitted to the jury whereas, the defendant con¬ 
tended that the plaintiff was bound by his own testi¬ 
mony which showed that the contract was against pub¬ 
lic policy by reason of its immoral consideration. The 
Court of Appeals, after a lengthy analysis of the 
many cases in which the rule had been applied and 
had not been applied, decided that the guiding rule 
of these cases was as follows: 

“It appears from these decisions that among 
the circumstances which should be considered in 
such a case are the following: (1) Was the party 
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at the time when the occurrence about which he 
testified took place, and when he testified, in full 
possession of his mental faculties? (2) Was his 
intelligence and command of English iuch that 
he fully understood the purport of the questions 
and his answers therq? (3) What was the na¬ 
ture of the facts to which he testified? j Was he 
simply giving his impression of an evpnt as a 
participant or an observer, or was he testifying to 
facts peculiarly within his own knowledge? (4) Is 
his testimony contradicted by that of other wit¬ 
nesses? (5) Is the effect of his testimony clear 
and unequivocal, or are his statements inconsistent 
and conflicting? 

“The answer to the third of these Questions 
will determine whether the fourth is material. 
If a party’s testimony consists only of a narrative 
of the events in which he participated or which 
he observed, there is an obvious possibility that 
he may be mistaken like any other witness. In 
such a situation, if other witnesses give a dif¬ 
ferent version of the occurrence, his testimony 
must be weighed with theirs, and he wil| not be 
concluded by his own statements. But, when a 
party testifies to facts in regard to which he has 
special knowledge, such as his own motives, pur¬ 
poses, or knowledge, or his reasons for acting as 
he did, the possibility that he may be honestly 
mistaken disappears. His testimony must be either 
true or deliberately false. To allow him to 
contradict his own testimony under these circum¬ 
stances would not be ‘consistent with honesty and 
good faith.’ Whether his statements be true or 
false, he will be bound by them, and possible con¬ 
tradiction by other witnesses become immaterial. 
He will not be allowed to obtain a judgment based 
on a findin g that he has perjured himself.” 

In this case the motive of the plaintiff in advancing 
the money was a fact peculiarly within his own knowl- 


i 


I 
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edge, and he was, therefore, bound by his own tes¬ 
timony on such fact. 

* 

Applying this lucid and scientific test to the facts 
of the case at bar, we have an appellee who testified 
merely as an observer to the happening of a sequence 
of events. He did not testify to facts “peculiarly 
within his own knowledge," such as, his own intent, 
or motives, or his reasons for acting as he did, but 
rather, to what others were doing as he saw them. 
He testified to a simple narrative of events which was 
seen, not only by himself, but by six other witnesses. 
Two of the other witnesses saw the facts from his 
viewpoint, and related substantially the same story. 
Four of the other witnesses saw the incidents leading 
up to the accident, as well as the actual collision, 
equally clearly, but from other viewpoints, and, as 
they saw them, the appellant, Leon Alamo, made a 
sudden left turn in front of the bus, and was, there¬ 
fore, guilty of negligence proximately contributing 
to the cause Cf the accident. In view of the fact that 
seven people testified to the occurrence, how can it 
be said that the facts were “peculiarly within appel¬ 
lee’s knowledge?” 

Applying these facts to test number 3 of the Barlow 
v . Laclair case, we find that plaintiff was “simply 
giving his impression of an event as a participant or 
observer” and not “testifying to facts peculiarly 
within his own knowledge.” Applying these facts to 
test number 4 in the Harloic case, we find that the 
plaintiff’s testimony was contradicted by the testi¬ 
mony of other witnesses. This makes applicable that 




21 


part of the opinion that says “the answer to the third 
of these questions will determine whether ! the fourth 
is material. If a party’s testimony consists of only 
a narrative of events in which he participated or ob¬ 
served, there is an obvious possibility that he may be 
mistaken like any other witness. In such ai situation, 
if other witnesses give a different version ;of the oc¬ 
currence, his testimony must be weighed with theirs, 
and he will not be concluded by his own statements. ’ ’ 
In view of these facts the statements in the brief 
filed by appellee that the plaintiff testified to facts 
peculiarly within his own knowledge and that “the 
only testimony supporting appellee’s action was the 
testimony of one of the passengers in the |bus” are 
wrong. ! 

In Morris v. Boston and Maine R. R ., 85 N. H. 265, 
cited by appellant, Leon Alamo, the Court followed its 
previous ruling in the Laclair case. In that case the 
Court of Appeals found the plaintiff guilty of con¬ 
tributory negligence as a matter of law in these words, 
“it could not be found that a man of ordinary pru¬ 
dence with plaintiff’s knowledge (italics ours) under 
such circumstances would stop in the path of a pos¬ 
sible train on the main track without first having 
exercise of all his available senses to determine 

i 

whether a train was approaching and if he was in 
clearance.” “Plaintiff’s knowledge” in that case was 

that it was about 1 o’clock; that he knew a trhin was 

T 

due to pass between 12 and 1; that he did not know 
whether it had come vet; and that he had it on his 
mind that a train might be coming from the north. 
It is clear that these are facts which, under the test 
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edge, and he was, therefore, bound by his own tes¬ 
timony on such fact. 

Applying this lucid and scientific test to the facts 
of the case at bar, we have an appellee who testified 
merely as an observer to the happening of a sequence 
of events. He did not testify to facts “peculiarly 
within his own knowledge,” such as, his owm intent, 
or motives, or liis reasons for acting as he did, but 
rather, to what others were doing as he saw them. 
He testified to a simple narrative of events which was 
seen, not onlv bv himself, but bv six other witnesses. 
Two of the other witnesses saw the facts from his 
viewpoint, and related substantially the same story. 
Four of the other witnesses saw the incidents leading 
up to the accident, as well as the actual collision, 
equally clearly, but from other viewpoints, and, as 
they saw them, the appellant, Leon Alamo, made a 
sudden left turn in front of the bus, and was, there¬ 
fore, guilty of negligence proximately contributing 
to the cause of the accident. In view of the fact that 
seven people testified to the occurrence, how can it 
be said that the facts were “peculiarly within appel¬ 
lee’s knowledge?” 

Applying these facts to test number 3 of the Harlow 
v . Laclair case, we find that plaintiff was “simply 
giving his impression of an event as a participant or 
observer” and not “testifying to facts peculiarly 
within his own knowledge.” Applying these facts to 
test number 4 in the Harlow case, we find that the 
plaintiff’s testimony was contradicted by the testi¬ 
mony of otheir witnesses. This makes applicable that 
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part of the opinion that says 4 * the answer tP the third 
of these questions will determine whether the fourth 
is material. If a party’s testimony consists of only 
a narrative of events in which he participated or ob¬ 
served, there is an obvious possibility that lie may be 
mistaken like anv other witness. In such a situation, 
if other witnesses give a different version 6f the oc¬ 
currence, his testimony must be weighed with theirs, 
and he will not be concluded by his owm statements. ’ ’ 
In view of these facts the statements in the brief 
filed by appellee that the plaintiff testified to facts 
peculiarly within his own knowledge and that “the 

i 

only testimony supporting appellee’s action was the 
testimony of one of the passengers in the lWs” are 
wrong. i 

In Morris v. Boston and Maine R . R., 85 N* H. 265, 
cited by appellant, Leon Alamo, the Court followed its 
previous ruling in the Laclair case. In that Case the 

i 

Court of Appeals found the plaintiff guilty of con- 

I 

tributory negligence as a matter of law in these words, 
“it could not be found that a man of ordinary pru¬ 
dence with plaintiff’s knowledge (italics ours) under 

j 

such circumstances would stop in the path of a pos¬ 
sible train on the main track without first having 
exercise of all his available senses to deiiermine 

i 

whether a train was approaching and if he was in 
clearance.” “Plaintiff’s knowledge” in that caise was 
that it was about 1 o ’clock; that he knew a train was 
due to pass between 12 and 1; that he did not know 
whether it had come yet; and that he had it on his 
mind that a train might be coming from the north. 
It is clear that these are facts which, under tlie test 
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of the Laclair case, are not mere observation of a 
sequence of events, but “facts in regard to which he 
has special knowledge such as his own motives, pur¬ 
pose or knowledge.” For that reason the plaintiff 
was concluded by his own testimony. 

Plaintiff sought to relv on the testimonv of several 
other witnesses that his car was moving at the time 
it was struck, but the Court held that he could not, 
for the details going to show whether he was stopped 
or moving “were facts peculiarly within his own 
knowledge.’ ? They were: That the motor was 
stopped; that he pushed the throttle up after the car 
stopped to keep the motor from racing; and that he 
stepped on the starter to start the motor to move 
the car after he found the train was coming. No 
other witness knew’ these detailed facts. These w’ere 
the circumstances pointed to by the Court w’hen, on 
the motion for rehearing, it w’as urged that the plain¬ 
tiff might be lionestlv mistaken. In the case at bar 
we have no such details, and the plaintiff testified to 
no facts which were not testified to by the many 
other witnesses. 

In other words even under the doctrine of Harlow 
v. Laclair this was a proper case for the application 
of the rule; but the case at bar is not a proper case 
for the application of the rule. 

Massachusetts is another state that recognized the 

c* 

doctrine contended for by the appellant, but only in the 
same limited scope that is in effect in New’ Hampshire. 
Thus in the leading case of Hill v. West End Street Ry. 
Co., 158 Mass. 458 (1893), plaintiff testified that the car 
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in which she was riding stopped, and thereafter she 
proceeded to get off. While she had one foot on the 

i 

running board and one on the ground, it suddenly 
jerked forward. The defendant’s testimony tended 
to show that she was getting off before the cgr came 
to a stop. The Court submitted the question to the 
jury on the truth of the plaintiff’s statement, but 
refused to instruct with reference to liability^ if the 
car was slowing down when plaintiff alighted, jrnt had 
not stopped, and threw her off by giving a I sudden 
jerk. It was held that the plaintiff was entitled to that 
instruction in these words: 

“There is no sound reason why the familiar doc¬ 
trine that a party may contradict, though pot im¬ 
peach, his own witnesses, should not, if the qii cum- 
stances are consistent with honesty and good faith, 
be applied when he is himself the witness^ Nor, 
under the same circumstances, is there any reason 
why, to prove material facts denied by his own tes¬ 
timony, he may not rely on witnesses called by the 
adverse party. In such a case counsel may prop¬ 
erly argue that the jury should find in accord¬ 
ance with part of his client’s testimony, and in 
other particulars should reject it and find in ac¬ 
cordance with the testimony of other witnesses, on 
whatever side called. In other words, the ltiw rec¬ 
ognizes the fact that parties, as well as other wit¬ 
nesses, may honestly mistake the truth, and re¬ 
quires juries to find the facts by weighing all 
the testimony, whatever may be its source, j It is 
rarely that two persons relate alike the I same 
occurrence; and in cases of accidental injury it is 
not unusual for the person injured correctly to 
perceive and accurately to remember some of the 
circumstances, and to be unable to give a correct 
statement of all.” 
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This doctrine is still in force in Massachusetts, as is 
shown by the case of Whitea-cre v. Boston Elevated 
By. Co., 241 Mass. 163, (1922). The plaintiff testified 
that the street car in which she was riding came to a 
sudden stop, throwing her to the floor. Her witness 
testified plaintiff was still standing after it stopped, 
but was thrown by a sudden jerking start. The Court 
ruled: 

“It is assumed that if the accident had occurred 
as described by the plaintiff the direction of a 
verdict (for the defendant) would have been 
right * * # (citing cases) * * * 

“The jury, however, were not bound to accept 
the plaintiff’s version of the way in which the in¬ 
jury happened. Her evidence did not have the 
effect of an admission that the accident happened 
as testified by her nor did it estop her from 
claiming that it happened in a different way. 
The evidence considered as a whole was open to 
more than one conclusion and the question of 
what findings ought to be made upon it was for 
the jury.” 

In the case of Laffey v. Mullen, 275 Mass. 277, cited 
by appellant, Leon Alamo, the Court held that the 
plaintiff was bound by her own testimony showing 
she had no cause of action notwithstanding a conflict in 
the testimony, because in that case she testified to 
facts affecting her own conduct that barred her from 
recovery. Whether or not she had this knowledge 
was, of course, a fact “peculiarly within her own 
knowledge,” and therefore, it was either true, or she 
was deliberately testifying falsely. There was no 
possibility of an honest mistake. In this respect the 
case was unlike the Massachusetts case cited where 
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the testimony was a mere narrative of events as the 
plaintiff saw it, and equally unlike the case at bar. 

Professor Wigmore in his monumental Treatise on 
Evidence in the 1934 supplement to the secdnd edi¬ 
tion, page 1240, section 2594 a, under the heading 
“Party ? s Testimony As a Conclusive Admission” 
lias considered the proposed rule and its limitations 
thoroughly. It is submitted that his comments will 

be of interest to the Court. They are as follows: 

| 

“Having in mind the conclusive nature of a 
judicial admission ( ante, 2590), i. e. that! it not 
only relieves the opponent (which was the inten¬ 
tion) from adducing evidence, but bars thi party 
himself from disputing it, either by his own tes¬ 
timony or by other witnesses or by counsel's 
argument, and furthermore allows the judge to 
direct the jury in their deliberations to talke the 
admitted fact as positively settled and beyond 
their power to doubt,—having these extreme con¬ 
sequences in mind, can it be said that a party’s 
testimony on the stand as a witness may some¬ 
times amount to a judicial admission? 

“There is a temptation to accept such a prin¬ 
ciple, especially in personal injury litigation, 
where the shiftiness of perjured or biased wit¬ 
nesses often creates for the Court a wish %o see 
the issue tied down to narrow limits, eliminating 
the range of mere speculation or manufactured 
testimony. Some Courts of recent years have 
accepted the principle with plausible if not con¬ 
vincing reasoning.” 

Wigmore then quotes at length from Kanopka v. 
Kanopka, 113 Conn. 30, wherein the Court refused to 
apply the rule against a plaintiff who was confused 
at the time of the accident, and had to give her testi¬ 
mony through an interpreter. Harlow v. Laclair ,i ante , 


I 

i 

i 
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is then quoted, with its very careful and accurate 
analysis and statement of the types of cases to which 
the principle should and should not apply. 

“What remains to be said, in view of these 
lucid and reasonable statements? 

“If indeed all trial judges were of the calibre 
and skill of the writers of those opinions, and if 
trial methods allowed judges to guide the jurors 
by comment (ante, 2551), there could be no ob¬ 
jection to the proposed principle. But that state 
of things cannot be counted upon. So, taking 
the trial Courts as they are, several grounds of 
distrust suggest themselves. 

“In the first place, the proposed rule is not a 
simple rule of thumb, but a flexible one, requiring 
especial judicial wisdom for its sound applica¬ 
tion. Therefore, while seeking justice, it might 
often do injustice. In the second place, it affords 
one more ground for an appeal on a question of 
law, and thus one more element of delay and 
technical disputation. In the third place, its pur¬ 
pose can usually be as well attained by a ruling 
upon the insufficiency of evidence for the jury 
(ante, 2494). In the fourth place, and chiefly, it 
assimilates testimony on the stand to formal de¬ 
liberate admissions. But testimony cannot be 
treated that way. Testimony in court is an elu¬ 
sive matter of mental operations. It is the cul¬ 
mination of much talk and reflection and memory¬ 
stirring between all concerned. It is full of sur¬ 
prises at the trial. The truth of the case depends 
on a comparison of what all the witnesses say and 
all the circumstances indicate. A rule which 
binds a party to a particular statement uttered on 
the stand becomes an artificial rule. It is out of 
place in dealing with testimony. Let the judge test 
each case by itself. 

“For these reasons, the proposed rule seems un¬ 
wise.” 
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These intelligent comments apply with great force 
to the case of Miller v. Stevens, 265 N. W. 152, (S. 
Dak. 1934) cited by appellant. In that case the plain¬ 
tiff was a passenger in an automobile operated! by the 
defendant on an open highway. A small roacf inter¬ 
sected the highway and there was a stop sign for 
traffic on that road. A collision occurred at that 
intersection with a car which had come from plain¬ 
tiff’s right. Thereafterward, both cars landed on the 
plaintiff’s left side of the main highway. The plain¬ 
tiff and her host, the defendant, both testified that 

they were almost at the intersection when it became 

•> 

apparent that the driver of the other car was not 
going to stop at the stop sign, and that the driyer of 
the other car continued on and ran into the rgar of 
their car, pushing it off the left side of the highway. 
The driver of the other car, who had a suit pending 
against him by the plaintiff but not in course of 
trial, gave the incredible testimony that he came to 
a stop with the front of his car projecting onto the 
highway onlv a few feet when the defendant’s car 
ran into him, though it had ample room to go abound 
him. 

The Court viewed with doubt his testimony buj; said 

it preferred to rest its decision for the defendant 

on the ground that the plaintiff was bound by her 

own testimony that showed that the defendant was 

«/ 

guilty of no negligence whatsoever. As authority for 
this conclusion the Court cited Harloiv v. Ldelair, 
but failed to analyze the doctrine which, as we I have 
seen, is clearly inapplicable to this type of casg, for 
here the plaintiff was only giving a narrativje of 
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events as she saw them. How much better it would 
have been if the Court had, as Wigmore suggested, 
founded its ruling upon the insufficiency of the evi¬ 
dence for the jury. It is submitted that this case is 
a typical example of Wigmore's fear, that the prin¬ 
ciple is not practical because “it is not a simple rule 
of thumb, but a flexible one, requiring a special judi¬ 
cial wisdom for its sound application.' ’ 

In view of these authorities, and the facts in the case 
at bar, it is submitted that the liabilitv of Leon Alamo 
was a question for the jury under all the evidence 
in the case. 

Part ffl. 

There was sufficient evidence for the Court to sub¬ 
mit the question of permanent injury to the jury. 

In reply to the brief of the appellant, Nevin Mid¬ 
land Lines, a corporation, the appellee concedes the 
argument that an instruction should not be given un¬ 
less it has some support in the evidence. Appellee also 
concedes that the language of most cases, like the 
language of the cases cited by the appellants, Leon 
Alamo and i Nevin Midland Lines, a corporation re¬ 
quires proof to a reasonable certainty in order to al¬ 
low a recovery for permanent injury. It is respect¬ 
fully submitted that the evidence of the appellee and 
that of the physician, Dr. Roy Fulton, was sufficient to 
enable the jury to draw a reasonable inference that 
some of the injuries suffered by the appellee were rea¬ 
sonably certain to be permanent in their nature. 
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It was in evidence that besides many abrasions and 
contusions, the appellee suffered a lateral dislocation 
of the right knee joint. There was a fracture of the 
head of the fibula. There was a fracture of thg tibial 
spines (R. 28). The fracture of the fibula w^s com¬ 
minuted. A comminuted fracture is one which in¬ 
stead of having one single clean break, has several 
lines of fracture or incontinuitv with one another (R. 
29). It was in evidence that traction was applied to 
pull the joint into alignment. In order to do this a 
steel wire pin about twice the diameter of the lead of 
a pencil was put through the appellee’s heel! bone, 
and the splint with a twenty pound weight on the end 
of the leg pulled it down to normal position (R. 28). 
It was in evidence and demonstrated to the jury that 
a scar appeared on the leg where the needle had been 
inserted through the heel bone (R. 20). It appears 
that appellee’s injuries were cured as much as it is 
possible for medical science and surgery to cure! them, 
because after the traction was applied, and released, 
the last X-ray taken revealed “the alignment was 
perfect and the position was perfect” (R. 29). It 
appeared that the injuries were received on the 9th 
day of March, 1935 (R. 28). The trial was helc on 
the 19th day of February, 1937 (R. 19)—just j eigh¬ 
teen days short of two years. It was thus apparent 
that the injuries had healed so far as nature arid the 
passing of time would heal them, for that was ample 
time for the abrasions and contusions of the flesh, 
bones and ligaments to heal as well as could be, ac¬ 
cording to the common experience of mankind. It 
was claimed in the declaration 1 ‘ that he has! been 
and will be permanently incapacitated for a long 
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time to come to perform in the usual and efficient 
manner his former duties as a commissary employee 
in the Navy Department; and that he suffered a re¬ 
sulting great loss of emoluments which he could have 
earned were it not for said injuries.” To prove this 
allegation, the appellee testified, that at the time of 
the injury he had a permanent position as a second 
cook with a salarv of Thirteen Hundred Dollars 
($1300) a year, and had to stand and lift big pans, and 
that when he went back to Annapolis his condition 
was such that he could not work because he could not 
stand on his feet or walk around lifting anything 
heavy, and that he had tried, and that he could not do 
it, and that he experienced great difficulty in walk¬ 
ing. He testified that before the accident he walked 
straight but now he walks lame. He has never been 
able to go back and do the same kind of work that he 
did at the Naval Academy before the accident (R. 20, 
21, 22). Appellee showed to the jury the scar which 
was still on his leg where the needle had been put 
through his leg (R. 20). Thus it will be seen that at 
the time of the trial the appellee was still suffering 
from his injuries, so the jury had before them these 
facts: Appellee has suffered a serious injury to his 
knee joint and a scar has been made on his leg: that 
the injury to his joint had been repaired by his doc¬ 
tor as well as medical science and surgerv could re- 
pair it; that it was repaired by nature as well as na¬ 
ture could repair it, but that, nevertheless, it con¬ 
tinued to exist. It is submitted that, therefore, a rea¬ 
sonable inference that some injury is reasonably cer¬ 
tain to continue in the future and be permanent, is 
justified by this evidence. 
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Appellee’s physician had not examined the plaintiff 
since the 24th day of May, 1935 (R. 30). He, there¬ 
fore, had no personal knowledge of the fact that the 

I 

appellee was still suffering from his injuries, and that 
he still had to walk lame, and still had the sCar on 
his foot. This fact, being an essential one tq give 
rise to the reasonable inference, and not being within 
the doctor’s knowledge, his testimony, naturallt, was 
a shade less positive than the reasonable certainty re¬ 
quired by law. But the doctor was able to say from 
the nature of the injury, even without the knowledge 
that the plaintiff had not recovered, and was still suf¬ 
fering therefrom, that, 4 4 he will—would be apt to 
have a weak and probably at times, an unstable^ knee 
if it was subject to any great stress” (R. 30). With 
this knowledge of the nature of the injury, and the 
fact that it had been repaired as well as could be by 
man and nature, plus the additional fact, not wiithin 
the knowledge of the doctor, that the plaintiff had not 
yet recovered from his injury, the jury was in a posi¬ 
tion to make a reasonable inference of permanency. 
The doctor’s opinion tends to corroborate that infer¬ 
ence so far as the doctor could with his limited knowl¬ 
edge. 

Appellant, Nevin Midland Lines, a corporation, 
but not appellant, Leon Alamo, contends, in his brief, 
that 4 ‘Counsel for the appellant then moved to strike 
out the doctor’s testimony in answer to the question 
about permanent injury and the Court granted the 
motion.” It is submitted that the Court did not strike 
out the doctor’s testimony in answer to the question 
about permanent injury, for after the doctor had 
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testified about permanent injuries as set forth in the 

statement of the case, this further question was put 

by the attorney for the appell*£&: “Would he he apt 

to have it with that type of injury?' y Mr. Quinn: 

“Then I move to strike out that testimony.” The 

* 

Court: “sustained. I will strike out the testimony. 

He has already testified to the condition of the knee” 

(R. 30). In other words, the Court merely refused 

to allow the witness to testify as to whether or not 

* 

the plaintiff would be apt to have a permanent injury 
with that type of injury. The Court would not allow 
that question to be answered for the reason stated by 
the Court: “He has already testified to the condition 
of the A -nee.” That is the objection that the Court- 
sustained. The Court did not grant a motion to strike 
out the testimony with reference to permanency that 
the witness had already given without objection. But 
even if this Court should see fit to ignore the Doctors 
opinion that opinion only tends to corroborate the 
facts, found in the other part of the doctor’s testimony 
and in the plaintiff’s testimony, which, as we have 
seen, are themselves, sufficient to warrant a reason¬ 
able inference of permanency. 

This Court has allowed evidence of this type to be 
the basis for an instruction regarding permanent in¬ 
jury in previous cases. I quote from the opinion in 
the case of Washington Railway and Electric Com¬ 
pany vs. Cullember which appears in 39 App., D. C. 
316 (1912): 

“Witness (Dr. Taylor) examined him (plain¬ 
tiff) and he appeared to be deaf in one ear, but 
witness did not care to testify on that line as he is 
not an aurist. * * * Cross examined, witness said 
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plaintiff heard him and Dr. Wellington perfectly 
well with the ear he called sound, and apparently 
could not hear with the ear he claimed to be un¬ 
sound. Witness could not tell which ear it was; 
when plaintiff had one ear shut he could not hear, 
—at least, said he could not,—but with both ears 
open he could hear as well as any ordinary man. 
For defendant, Dr. Wellington testified to ex¬ 
amination of plaintiff with Dr. Taylor. Plaintiff 
heard ordinary conversation across the room 
without difficulty. Plaintiff claimed he j could 
hear nothing with his better ear stopped. But 
in conversation he heard them ‘perfectly distinct¬ 
ly/ and when both ears were unstopped he beard 
perfectly well. Witness had noticed the low tone 
of voice in which witness had been cross exam¬ 
ined, and certainly thinks there is no serious im¬ 
pairment of the hearing of either ear,—‘a very 
slight impairment if any.’ ” 

I 

This was all of the evidence bearing on injury to 
hearing that appears from the opinion of the Court. 
The Court ruled: 

i 

“Another assignment of error is on an excep¬ 
tion taken to so much of the charge as submitted 
to the consideration of the jury, as an element of 
damage, the question of permanent impairment 
of the plaintiff’s hearing. We perceive no error 
in this. Plaintiff’s testimony tended to show that 
he had good hearing in each ear before the injury. 
The hearing in one had been impaired, if not de¬ 
stroyed, by reason of his injuries and that this 
condition had continued during the more than two 
years which had elapsed before the trial. This was 
to some extent corroborated by Dr. Taylor and con¬ 
tradicted by Dr. Wellington. The creditability 
of the witness and the weight of the evidence 
were for the consideration and determination of 
the jury.” 


i 

i 
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It will be observed that in that case neither of the 
doctors, nor the plaintiff himself, undertook to predict 
how long the impaired hearing, if any, would con¬ 
tinue in the future, or whether or not it would be per¬ 
manent. Yet the Court allowed an instruction per¬ 
mitting recovery for a permanent injury. The only 
conclusion to be drawn is that the existence of the im¬ 
pairment for the two years which had elapsed before 
the trial was sufficient to give rise to a reasonable in¬ 
ference that the condition would be permanent. It is 
submitted that that case is substantiallv analogous 
to the case at bar, except that the injuries in that case 
were of a more subjective nature, whereas the injuries 
in this case are of a more objective nature. Also, the 
doctor gave better corroboration in the case at bar, 
and no witness in the case at bar denied the facts 
testified to by the appellee and his doctor. 

This Court has also applied that doctrine in the 
ease of Washington Utilities Company vs. Wadley , 44 
App. D. C., 176 (1915) the facts and ruling appear in 
the following excerpt from the opinion of the Court. 

‘‘the plaintiff, testifying two years after the 
accident, stated in effect that his thumb was 
permanently injured and that he still had pains 
in his back at times. The physician who attended 
him at the time of the accident testified that his 
thumb was dislocated and that the muscles of 
the back were sprained; that he treated plaintiff 
for several weeks, during which time he ‘was 
suffering intense pain in his back: that a sprain 
may last a lifetime/ He further testified that ‘he 
[plaintiff] is still suffering from his back’; al¬ 
though the witness would not say that the injury 
was permanent, this evidence was sufficient to war¬ 
rant the charge as given.” 
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The charge, as given, allowed recovery for a per¬ 
manent injury. 


In a well reasoned opinion, a New York Court shows 


how the reasonable inference is arrived at, even in a 


case involving only subjective injury. The case is 


Horowitz vs. Hamburg-American Packet Company, 41 
New York Supplement 54 (1896): ' I 


“The complaint alleged that the injury j sus¬ 
tained by the plaintiff was in part of a permanent 
character, and the court charged the jury that in 
the assessment of plaintiff’s damages they were at 
liberty to consider ‘the lasting or permanent char¬ 
acter’ of the injury, to which charge the defend¬ 
ant’s counsel excepted. True, there was no expert 
testimony to support the fact of lasting or perma¬ 
nent injury. But such would not have been essen¬ 
tial if the injury had been of a visible, structural 
kind, as, for instance, the loss of a hand, an arim, a 
foot, or a leg. The opinion of a physician or sur¬ 
geon would not in the least strengthen the objec¬ 
tive fact of a permanent injury in such a case, it is 
equally so where the fact of the injury is only 
subjectively apparent. Is it not within the Com¬ 
mon experience of mankind that a violent blow 
upon the back or spine and other parts of the 
human body will create functional disturbances 
from which the particular person does not wholly 
recover? The opinion of the physician or surgeon, 
because of his peculiar skiff in the detection of 
such injury, may be resorted to in such cakes; 
but, even so, his testimony is in the nature of ad¬ 
vice, and not conclusive upon the jury, if tlieir 
own experience demonstrates the improbability 
of its accuracy. It was in evidence that at ithe 
time of the accident, in August, 1892, the plaintiff 
was a strong, healthy woman, fifty years of age; 
that at the time of the trial, in May, 1895, nearly 
three years later, she was still suffering from the 
injury sustained, and under treatment therefor, 
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reduced in weight, and physically feeble. Is the 
deduction from these facts that the violence from 
the blow caused an organic abnormality, or func¬ 
tional disturbance, which, in view of the plain¬ 
tiff’s advanced age, will in some degree endure 
for the remainder of her life, an unreasonable or 
improbable one? We think not—(citing cases)— 
It may be that, without evidence tending to 
show with reasonable certainty the extent of 
the permanent impairment of plaintiff’s health, 
the jury would not have been justified in the 
award of a substantial sum for lasting or per¬ 
manent injury; but the question presented to us 
is not one which concerns the degree to such 
impairment. It is claimed for appellant, in ef¬ 
fect, that the trial court erred in its charge to 
the jury that the latter could award any sum for 
a permanent impairment of plaintiff’s health, 
whatever the extent of such impairment may be, 
and to this we do not accede.” 

Likewise, in the case at bar, the sole question is 
whether the jury could award any sum for permanent 
injury. There is no assignment of error on the ground 
of excessiveness. This case was cited with approval 
by this court in the Collumber case. 

There are many cases in other jurisdictions where 
a jury is permitted to draw a reasonable inference of 
permanent injury from the nature of the injury, the 
time which elapsed between receiving the injury and 
date of trial, and the extent of the disability at the 
time of trial. The appellee has selected from these 
cases, those from reputable jurisdictions wherein the 
basis for the inference was less strong than is the 
basis for the inference in the case at bar. 

In the case of Louisville Ry . Co. v. Casey , 71 South¬ 
western, 876 (Kentucky 1903), was a negligence, per- 
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sonal injury action, a judgment for the plaintiff was 
affirmed in these words: 

“We think there was sufficient evidence of per¬ 
manent injury to authorize a submission of the 
question to the jury. Appellee testified that her 
ankle has never recovered its strength, and she 
walks with difficulty, is unable to go up and 
down steps as she has before, and that she 
still suffers pain from the injury in question; and 
we therefore believe that the court did not err 
in submitting the question as to whether qr not, 
under all the circumstances, appellee wa? per¬ 
manently injured, to the jury.” 

In Washington, Baltimore, and Annapolis Electric 
Railroad Company vs. Crow, 121 Atlantic 374 (Mary¬ 
land, 1923) the Court ruled as follows: 

“The eleventh prayer sought an instruction 
that there was no legally sufficient evidence of 
any permanent injury to the plaintiff as a result 
of the accident. No medical evidence was intro¬ 
duced, the physician that attended the patient 
not being in court, but there was testimony that 
at the time of the trial, two years and a half after 
the accident, the plaintiff has not yet recovered 
from its effects. It was proved that the prihcipal 
injuries were to her right arm and foot, and that 
she had never regained their normal use. The 
description in evidence of the nature and conse¬ 
quences of the plaintiff’s injuries warranted an 
inference as to their permanency which the 
prayer failed to take into consideration. It could 
not, therefore, have been granted as a proper 
limitation on the plaintiff’s permissible recovery.” 

In Cluster vs. Upton , 168 Atlantic 882 (Maryland 
1933) the Court ruled as follows: 

“It was testified that, along with some bruises, 
the plaintiff sustained a fracture, or cracking, of a 
bone in her right hand, not at a joint; and perma¬ 
nency in the injuries, if any existed, lies there. The 
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plaintiff himself testified that his hand was 
mashed flat, and he was unable to use it for six 
weeks, that he still had difficulty with it at the 
time of the trial, eleven months later, and had no 
grip in it then. A finger was still crooked. * * *” 
* * But in the evidence of the crooked finger, ex¬ 
hibited eleven months after the accident, the court 
and jury for all this court can say, had before 
them ground for inferring that there was a per¬ 
manent condition.” 

In Mischo vs. von Doliren, 252 N. W. 830 (Nebraska, 
1934) the court ruled as follows: 

Plaintiff, a fifty-four vear old farmer tended his 
own farm of 117 acres before November 30, 1931, 
when he was hit by an automobile and knocked eight 
feet to the pavement. He was under medical treat¬ 
ment till June, X-rays were taken. He was re-exam¬ 
ined before trial, December, 1932. He complained of 
pain in head and back and inability to stoop. He be¬ 
came nervous, depressed, and lost twenty-five to twen¬ 
ty-seven pounds. He did not, and claimed he could 
not, do any farm work. Three physicians testified 
they found no organic basis for the complaint, no 
broken bones, muscles, or ligaments torn or displaced, 
no satisfactory reason why there was not a prompt 
recovery or why he should now complain and doubted 
that there was any injury, “from the physical exam¬ 
ination standpoint.’* The Trial Court charged “And 
arriving at these damages, if any the plaintiff has 
sustained, you will take into consideration the char¬ 
acter and extent of the injuries, if any, whether the 
same are permanent and will continue to exist in the 
future to the fullest extent, or only partially, or 
whether his injuries were only transient, and ones 


from which he will recover.” The Court of Appeals 
held | 

“the foregoing is a brief outline of the impqrt of 
the testimony covering that feature of the case 
from the bill of exceptions, consisting of a total of 
213 pages, upon consideration of which we find 
adequate basis for the submission by the coutt to 
the jury of the question of permanency to thp ex¬ 
tent which it was actually submitted.” 

In Macon Railway Company vs. Streyer, 123 
Georgia, 279 (1905) action was filed for personal in¬ 
jury suffered on account of the negligence of the de¬ 
fendant. The opinion of the Court is as follows: ; 

“The evidence as to the permanence of the plain¬ 
tiff’s injuries was by no means strong or convinc¬ 
ing, but we cannot say that it was erroneous for 
the trial judge to give the jury instructions on the 
subject of damages for permanent injuries. It was 
in evidence that the plaintiff’s injuries were receiv¬ 
ed nearly a year before the case was tried, that 
she had suffered continuously since that time, land 
that her suffering has not ceased or abated. We 
know no law which confines the jury to medical 
expert testimony in considering a case of this 
kind, nor can we conceive of any reason why they 
may not draw their own inferences as to the per¬ 
manence of an injury from the length of time and 
the seriousness with which it has continued.’! 

Judgment for the plaintiff reversed on other grouhds. 

i 

In Louisville and Nashville Railroad Company vs. 
Williams, 20 Indiana Appeals 576 (1898) the Court 
held: j 

“It is argued that the court’s instructions! to 
the jury on the question of damages is erroneous, 
for the reason that it left it with the jury to as¬ 
sess damages for a permanent injury when there 
is no evidence in the record to show a permanent 
injury, and for further reason that the instruction 



told the jury they might consider the peril to ap¬ 
pellee’s life at the time of the accident as an ele¬ 
ment of damages. There was no direct evidence 
that the injury is permanent, but there is evidence 
from which the jury could have concluded the ap¬ 
pellee’s injuries are of a permanent character. In 
cases of this kind, it is often impossible to say 
whether the injury will be permanent. The jury 
were left to say whether the injury is temporary 
or permanent, and under the evidence they could 
have concluded either. It was not unreasonable 
to say, upon the evidence, that appellee’s injury 
would be permanent.” 

In view of these manv cases in which Courts allow 
juries to assess damages for a permanent injury 
based, not on expert testimony, but on inferences 
from the character of the injury and the time it has 
existed, it is submitted that the character of the in¬ 
jury of the appellee in the case at bar, and the fact 
that it has received all the attention that would help 
it at the hands of man and nature, and the fact that, 
nevertheless, it continues to exist, furnishes reason 
for an inference that the injury is reasonably certain 
to be permanent. 


CONCLUSION. 

It is respectfully, but earnestly, submitted that the 
Trial Court committed no error which has been as¬ 
signed and presented to this Court by the brief of 
either appellant, and therefore the judgment of the 
lower court should be affirmed. 

DORSEY K. OFFUTT, 
EUGENIO FONBUENA, 
WILLIAM A. LOWE, 

Attorneys for Appellee . 








